
 
 
 

COMPLAINT NUMBER 18/107 

COMPLAINANT Healthy Auckland Together and 
Dietitians New Zealand 

ADVERTISER McDonalds Restaurants NZ 

ADVERTISEMENT McDonalds Restaurants NZ, 
Television 

DATE OF MEETING 8 May 2018 

OUTCOME Not Upheld 

 
SUMMARY 
 
The television advertisement for McDonalds Restaurants showed a girl in various scenarios 
in the middle seat in the back of a car. She was shown tussling with her brothers, playing 
corners, crammed in with a multitude of gardening supplies and stuck between her 
grandparents. The advertisement showed the girl’s face light up at the McDonalds ‘golden 
arches’ and the girl eats a French fry after her father places a bag of McDonalds in the 
centre console where only she can reach them.  
 
The Complainants said “childhood obesity in New Zealand is a public health concern” and 
the advertisement was a “very humorous, entertaining advertisement that tells a story that 
many children will relate to” and therefore, was appealing to children. The Complainants 
were concerned the advertisement which, in their view appealed to children, also showed 
deep-fried French fries which are an occasional food under the Food and Beverage 
Classification System which breached the Children and Young Peoples Advertising Code. 
 
The Advertiser, Agency and Media were of the view the advertisement was targeted at, and 
appealed to, an adult audience and the consumption of a single French fry did not make the 
advertisement an occasional food advertisement.  
 
In accordance with the majority, the Complaints Board said the advertisement was a product 
advertisement that promoted McDonalds fries. The Complaints Board said French fries were 
a product with high appeal to children and young people and were an occasional food. The 
majority said the presentation of the advertisement, including the humour and the music and 
brand recognition with McDonalds would also appeal to both children and young people.  
However, the Complaints Board said as the advertisement was placed where both children 
and young people were not a significant proportion of the likely audience, there was no 
breach of Rule 1(i) or 1(j).  
 
The Complaints Board ruled the advertisement was not in breach of Principle 1 or Rule 1(i) 
or Rule 1(j) and due to its placement in an environment targeting an adult audience was 
unlikely to result in physical, mental or moral harm to children or young people and had been 
prepared with a high standard of social responsibility to consumers.  
 
The Complaints Board ruled the complaint was Not Upheld. 
 
[No further action required] 
Please note this headnote does not form part of the Decision. 
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COMPLAINTS BOARD DECISION 
 
The Chair directed the Complaints Board to consider the advertisement with reference to 
Principle 1 and Rule 1(i) and Rule 1(j) of the Children and Young Peoples Advertising Code. 
Principle 1 required the Complaints Board to consider whether advertisements targeted at 
children or young people contained anything that is likely to result in their physical, mental or 
moral harm and observed a high standard of social responsibility. Rule 1(i) required the 
Complaints Board to consider whether advertisements (including sponsorship 
advertisements) for occasional food or beverage products targeted children or were placed 
in any media where children are likely to be a significant proportion of the expected average 
audience. Rule 1 (j) required the Complaints Board consider whether a special duty of was 
applied to occasional food and beverage product advertising to young people.  
 
The Complaints Board ruled the complaint was Not Upheld. 
 
Complaint from Healthy Auckland Together 
The complaint from Healthy Auckland Together referred to the McDonalds advertisement 
which aired on television on 8 February at 8.30pm on TV One during the History of Comedy.  
 
Healthy Auckland Together said, in part: “The McDonalds’ advertisement shows a young girl 
sitting in the middle of the back seat of a car. She is shown being squashed on numerous 
occasions by a range of people, animals and objects and appears to be very unhappy. 
However, when the golden arches of the McDonalds’ logo come into view her facial 
expression changes and she smiles broadly. She is shown to be even happier when a 
branded bag of fries is placed within her reach. She takes a chip from the packet and eats it. 
The fries have changed her mood and the implication is that McDonalds is a solution to a 
problem. The message to children is that McDonalds’ food will make you feel better and to 
parents that if you provide McDonalds fries your children will be happy and problems can 
easily be solved with McDonalds. 
 
The advertisement is accompanied by an upbeat tune called ‘Stuck in the middle with you’. It 
is a very humorous, entertaining advertisement that tells a story that many children will relate 
to. 
 
The advertisement implies that being ‘stuck in the middle’ is a frequent occurrence for this 
child and that McDonalds is the solution. Thus, it could be argued that the advertisement is 
stating that McDonalds’ fries are suitable for frequent consumption. 
 
Deep-fried chips are an occasional food under the Food and Beverage Classification System 
used by the ASA code system. The advertisement breaches the code by showing an 
occasional food that can be consumed frequently in an advertisement that is appealing to 
children.” 
 
Complaint from Dietitians New Zealand 
The complaint from Dietitians New Zealand referred to the McDonalds advertisement which 
aired on television on 8 February at 8.30pm on TV One during the History of Comedy.  
 
Dietitians New Zealand said the advertisement is appealing to children because “children are 
able to relate to the advertisement for two reasons (1) children are the main actors in the 
advertisement and (2) the advertisement shows children riding in the back seat of a car - a 
scenario that many NZ children have experienced.” Dietitians New Zealand said the 
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advertisement “includes content that children and young people would find entertaining. For 
example, children sniffing a smelly shoe and pulling silly faces at each other.” 
 
Dietitians New Zealand said the advertisement also promotes unhealthy food to children and 
“deep-fried hot chips are an occasional food under the Food and Beverage Classification 
System used by the ASA code system.”    
 
Response from Advertiser, McDonalds Restaurants NZ 
The Advertiser responded to Complainants, stating its aim was to “develop a television Ad 
that articulated core elements of our brand, as a family restaurant. The script touches on a 
relatable human truth – that of the sibling who always ends up in the middle seat of the 
family car. The Ad shows a series of 11 scenes where a sibling is in the middle seat of the 
family car. In the final scene she finally gets one benefit of being in the middle seat, when 
her father places a bag of McDonald’s on the centre arm rest. She leans forward and grabs 
a single French fry. The Ad features the backing track ‘Stuck in the middle with you’, which 
was released in 1973, and featured in the 1992 movie Reservoir Dogs. The nature of the Ad 
and its media placement show its intended audience is Adults.”      
  
The Advertiser said the advertisement “is a light-hearted snapshot of everyday life for many 
families in New Zealand. The children shown in the Ad are appropriately restrained and are 
not doing anything that could be classified as dangerous or immoral. The food depicted is 
shown in a responsible way.  The girl in the middle seat is seen eating a single French fry, 
which is not a disproportionate amount of food for her age… No one else in the family is 
seen eating any food. 11 different scenes are shown, and in only one does the girl consume 
a single French fry. The Ad in no way suggests a French fry is an item suitable for everyday 
or frequent consumption.”  

The Advertiser responded to the complaint against Rule 1(i) of the Children and Young 
Peoples Advertising Code which focuses on Children under 14 and requires advertisements 
for occasional food and beverage products do not target children. The Advertiser said, in 
part: “the Ad does not breach rule 1(i) because it is not an Ad for an occasional food or 
beverage product. A single French fry is shown in the Ad for approximately two seconds 
within the total 60 second advertisement. The French fry is incidental to the Ad and not the 
main focus. In order for the Ad to be an occasional food Ad we submit that the product 
needs to be the main or frequent focus of the Ad and this is clearly not the case here. For 
example, it may be a product Ad if the product was shown often or for extended periods or if 
it was used in a closing shot depicted on the screen either visually or verbally or if there was 
an offer associated with the food.  We do not believe the average informed viewer after 
viewing the Ad could reasonably form the view that it was an Ad for French fries or an 
occasional food product. It would also not be appropriate or factually correct to imply the Ad 
was an occasional product Ad simply because it is an Ad for McDonald’s. McDonald’s 
restaurants sell a variety of foods from burgers to salads to coffee, and not all of McDonald’s 
products would be classified occasional foods.” 
 
The Advertiser also addressed the Complainants’ concerns the advertisement was 
appealing to children, stating, in part: “while the Ad features children, it is not overly 
appealing to them. This is also mitigated by placement. The Ad is targeted at adults/parents 
who recall how frustrating it can be to be a younger sibling who gets the middle seat in the 
family car. The music selected is a 70’s song, which to our knowledge has never been 
associated with either children’s movies, products or services. It is not a modern 
contemporary tune that is naturally appealing to children.  There are no Additional features 
of the Ad either by way of use of colours, imagery, products or characters that are especially 
appealing to children. We submit that just because an Ad features children does not mean it 
automatically appeals to children.” 
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The Advertiser provided information to support its statement the audience composition were 
adults, stating, in part:  
 

“For the episode of the History of Comedy that aired on the 8th Feb:  
- 0.02% of the audience that had the potential to see the Ad were aged 5-14 
- 0.07% of the audience that had the potential to see the Ad were aged 5-18  
 
For the History of Comedy series as a whole (8 eps – Jan-March):   
- 3.8% of the audience that had the potential to see the Ad were aged 5-14  
- 5.9% of the audience that had the potential to see the Ad were aged 5-18  
 
Further, for the Middle seat campaign as a whole:  
- 4.7% of the audience that had the potential to see the Ad were aged 5-14 
- 6.9% of the audience that had the potential to see the Ad were aged 5-18  

 
Response from Agency, DDB 
The Agency, DDB, responded to the complaint stating that it was an advertisement 
“designed for an adult audience”. The Agency said the advertisement depicted typical 
family moments in a car which “appeals to parents, the choice of music is for adults (a 
track from 1973), and the broadcast airtime the ad played within was only targeted for 
adults (independent viewing data shows that less than 5% of the audience that had the 
potential to see the ad were under 14yo). In addition, there are no icons, colours, imagery 
or characters that are designed to appeal to children.” 
 
The Agency said the advertisement “is a brand advertisement designed to create an 
overall impression with adults about family moments. It does not promote specific food 
items, ingredients, offers, incentives or prices, nor does this ad directly encourage 
purchase in any way” and the advertisement shows 11 different in-car scenarios, clearly 
across a range of different days and times. Only 1 of those 11 scenarios results in a visit 
to McDonald's. This was purposefully constructed to show the family visiting McDonald's 
occasionally, and therefore the single French fry shown briefly at the end of the 
advertisement is an occasional food for the child.” 

 
The Agency said the “size of the McDonald's bag being passed into the car was also 
carefully chosen. There is only one medium size bag of food, to share amongst two 
adults and three children. This is a small amount of food for each person, which would 
likely include some of the healthier options from McDonald's (wraps, salad, Happy Meal 
with water and apples). There are not multiple bags of food, nor are there additional trays 
of drinks/shakes/sundaes etc.” 

 
Turning to the Complaint relating to the presence of a French fry, the Agency said, in 
part: “We have clearly shown this is a rare visit to McDonald's for this family, and only 
one of the three children in the backseat 'steals' a single French fry from the food bag. 
There is no abundance of food, nor is there a group of kids greedily tucking-in to a huge 
meal, nor is it something they're doing every day, let alone every meal… Showing a child 
with a single fry, on a rare family occasion, certainly meets the threshold to avoid 
physical/mental/moral harm. As you can see from how we have carefully constructed the 
advertisement, targeting adults both in theme and airtime, making sure it is a rare family 
occasion, and being extremely responsible with the food shown, we have shown a 
special duty of care.” 
 
Response from Media, the Commercial Approvals Bureau 
The Commercial Approvals Bureau (CAB) provided a response to the Complainant stating 
that it approved the McDonald’s commercial with a GXC food classification which means the 
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advertisement may be broadcast at any time except during programmes which are 
intended specifically for children under the age of 13. 

CAB said the advertisement target adults, including featuring a song ‘Stuck in the Middle 
with You’ by Stealers Wheel, which was released in 1973 some 45 years ago and noting the 
advertisement was viewed at 8:30pm Thursday night on TV One. CAB said “the likely 
audience for a commercial aired during AO adults only viewing time – during an AO adults 
only rated programme – should be evident. The audience is adults.” 
 
CAB said, in part: “when considered in the full context of the ad’s presentation and its 
placement during programming, there is little basis to the claims made in this complaint. The 
advertiser has met in full-course the requirements of the Advertising Codes of Practice and 
the applied principles and guidelines” 
 
Complaints Board Discussion 
The Complaints Board considered all the information provided to it from all parties to the 
complaints. 
 
It said the Complainants’ concerns were that “childhood obesity in New Zealand is a public 
health concern” and the advertisement was a “very humorous, entertaining advertisement 
that tells a story that many children will relate to” and therefore, was appealing to children. 
The Complainants were concerned the advertisement also showed deep-fried chips which 
are an occasional food under the Food and Beverage Classification System, in breach of the 
Children and Young Peoples Advertising Code. 
 
The Advertiser, Agency and Media were of the view the advertisement was targeted at, and 
appealed to, an adult audience and the consumption of a single French fry shown did not 
make the advertisement an occasional food advertisement.  
 
Product or Brand advertisement? 
The Complaints Board was required to determine whether the advertisement was a product 
or brand advertisement.  
 
It noted Rule 1(i) specifically referred to “advertisements for occasional food or beverage 
products targeted at children” and Rule 1(j) specifically referred to “occasional food and 
beverage products advertising to young people.” 
 
The Complaints Board noted the definition of Occasional Food and Beverage Products are 
those food and beverage products which are high in fat, salt or sugar and classified under 
the Food and Beverage Classification System (FBCS) as being intended for occasional 
consumption.” 
 
The Complaints Board confirmed that, by way of the above definition, ‘McDonalds’ - the 
restaurant, could not be considered an Occasional Food and Beverage Product in and of 
itself. It noted McDonalds provide a range of menu items, some of which are not occasional 
food and beverage products.  
 
The majority of the Complaints Board said the advertisement was a product advertisement 
for an occasional food as it promoted French fries. While the majority accepted the 
advertisement contained elements of a brand advertisement, the French fry in the 
advertisement was the only product shown and there was a packet/s of fries in the 
McDonalds bag. The majority noted the girl eating the French fry was the pinnacle of the 
advertisement and while it accepted the brevity of its inclusion, it said the product was 
highlighted by the contrast this moment had compared with the rest of the advertisement.  
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A minority disagreed. It said the advertisement was a brand advertisement. It said no 
specific product was highlighted in the advertisement and there was no direct reference to a 
product via packaging, price or promotion. The minority said the advertisement included 
clearly identifiable brand components such as the “Golden Arches” and the branded 
McDonald’s bag and was of the view that McDonalds fries fell into this brand recognition, as 
presented in the advertisement, rather than being a specific advertisement for the product. 
The minority said, when considered in its entirety, the depiction of the French fry in the 
advertisement was minor and did not push the advertisement over the threshold to be 
considered an advertisement for French fries specifically.  
 
However, in accordance with the majority, the Complaints Board ruled the advertisement 
was a product advertisement for French fries, an occasional food and beverage product and 
therefore, Rule 1(i) and Rule 1(j) of the Code applied. 
 
Was the advertisement targeting Children and/or Young People? 
Having established the advertisement before it was a product advertisement for an 
occasional food, the Complaints Board then noted the criteria for ‘targeting’ in the Children 
and Young Peoples Code as follows; 
  

‘Targeting’ is determined by the context of the advertisement and the relationship 
between the following three criteria; 

 
1. Nature and intended purpose of the product or service being promoted is 

principally or generally appealing to children or young people. 
2. Presentation of the advertisement content (e.g. theme, images, colours, wording, 

music and language used) is appealing to children or young people. 
3. Expected average audience at the time or place the advertisement appears 

includes a significant proportion of children or young people.” 
 
Children 
The Complaints Board considered whether the advertisement before it was targeting 
children, which for the purposes of the Code are defined as under 14 years old. 
 
Product 
The Complaints Board considered whether McDonalds fries were generally or principally 
appealing to children. It said French fries had high appeal to children and fell in to the 
Occasional category of the Food and Beverage Classification System.  
 
Presentation  
The Complaints Board then considered whether the overall presentation of the 
advertisement was appealing to children.  
 
The majority of the Complaints Board said that children would recognise and engage with 
the clear McDonalds branding in the advertisement. It also noted the depiction of children in 
the advertisement and the behaviours depicted by them would resonate with children who 
would also understand the humour and may relate to the main character. The majority said 
the song “Stuck in the middle with you” would be recognised by adults, but children were 
also likely to engage with the song as it had broad appeal, particularly in the context of the 
overall advertisement. 
 
A minority disagreed. While it acknowledged the advertisement featured children, it was 
clearly presented in an adult tone and the combination of the music and the actions of the 
children in the advertisement were more likely to appeal to adult sensibilities and humour. 
The minority said the advertisement played on nostalgia for an adult audience who would 
relate more to advertisement than children.  
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Placement 
The Complaints Board then considered the placement of the advertisement and whether the 
expected average audience included a significant proportion of children.  
 
The Complaints Board noted that Advertisers need to demonstrate that care is taken when 
evaluating the expected average audience composition prior to the placement of occasional 
food or beverage advertisements to ensure they are not targeted at children. 
 
The Complaints Board noted the measures to determine if children are likely to be a 
‘significant proportion’ of the expected average audience may include one or a combination 
of the following; 
 

1. Where accurate data exists, 25% or more of the expected audience will 
be children. 

2. Child viewing time zones. 
3. Content with significant appeal to children such as programmes, artists, 

playlists, video, movies, and magazines. 
4. Locations where children gather (e.g. schools, school grounds, pre-school 

centres, playgrounds, family and child clinics and paediatric services and 
during any children’s sporting and cultural events). 

 
The Complaints Board noted the information provided by the Advertiser demonstrated that 
children were not a significant proportion of the average audience. With regard to the 
specific placement of the advertisement subject to complaint which aired in the History of 
Comedy, the Advertiser said “0.02% of the audience that had the potential to see the Ad 
were aged 5-14” and for the Middle seat campaign as a whole “4.7% of the audience that 
had the potential to see the Ad were aged 5-14.” 
 
The Complaints Board noted the advertisement was rated GXC by the Commercial 
Approvals Bureau which restricted the advertisement from playing in programming for 
children aged under 13 years.  
 
Was the advertisement targeting children? 
In determining whether the advertisement was targeting children, the majority of the 
Complaints Board said there was high appeal presented by the product and the overall 
presentation of the advertisement, however, the advertisement was not seen by a significant 
proportion of children under 14 due to its placement in the broadcast environment. The 
Complaints Board said the advertisement was not targeting children. 
 
Young People 
The Complaints Board considered whether the advertisement before it was targeting young 
people, which for the purposes of the Code are defined as 14-<18 years old.   
 
Product 
The Complaints Board considered whether McDonalds fries were generally or principally 
appealing to young people. It said French fries had high appeal to young people. 
 
Presentation  
The Complaints Board then considered whether the overall presentation of the 
advertisement was appealing to young people. The Complaints Board said young people 
would recognise and engage with the clear McDonalds branding in the advertisement. It also 
noted the behaviour of the children in the advertisement would resonate with young people 
who were likely to engage with the humour depicted and empathise with the plight of the 
main character. It said the ‘Stuck in the middle with you” song had appeal to young people 
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who were likely to understand and appreciate the humour associated with its use in the 
advertisement which focused on being the youngest sibling and having to sit in the middle 
seat. 
 
Placement 
The Complaints Board then considered the placement of the advertisement and whether 
young people were a significant proportion of the average audience.  
 
The Complaints Board noted the information provided by the Advertiser demonstrated that 
young people, while slightly more engaged than children, were not a significant proportion of 
the average audience. The Complaints Board noted the information provided by the 
Advertiser demonstrated that children were not a significant proportion of the average 
audience. With regard to the specific placement of the advertisement subject to complaint 
which aired in the History of Comedy the Advertiser said “0.07% of the audience that had the 
potential to see the Ad were aged 14-18” and for the Middle seat campaign as a whole 
“6.9% of the audience that had the potential to see the Ad were aged 14-18.” 
 
Was the advertisement targeting young people? 
In determining whether the advertisement was targeting young people, the Complaints 
Board said there was high appeal presented by the product and the overall presentation of 
the advertisement, however, the advertisement was not seen by a significant proportion of 
young people due to its placement in a broadcast environment. The Complaints Board said 
the advertisement was not targeting young people. 
 
Summary 
In accordance with the majority, the Complaints Board said the advertisement was a product 
advertisement that promoted McDonalds fries. The Complaints Board said French fries were 
a product with high appeal to children and were an occasional food. The majority said the 
presentation of the advertisement, including the humour and the music and brand 
recognition with McDonalds would also appeal to children.  However, the Complaints Board 
said as the advertisement was placed where children were not a significant proportion of the 
likely audience, it was not in breach of Rule 1(i) of the Children and Young Peoples 
Advertising Code. 
 
The Complaints Board ruled the complaint was Not Upheld in relation to children. 
 
In accordance with the majority, the Complaints Board said the advertisement was a product 
advertisement that promoted McDonalds fries. The Complaints Board said French fries were 
a product with high appeal to young people and were an occasional food. The majority said 
the presentation of the advertisement, including the humour and the music and brand 
recognition with McDonalds would also appeal to young people.  However, the Complaints 
Board said as the advertisement was placed where young people were not a significant 
proportion of the likely audience, it had been prepared with a special duty of care and was 
not in breach of Rule 1(j) of the Children and Young Peoples Advertising Code. 
 
The Complaints Board ruled the complaint was Not Upheld in relation to young people.  
 
The Complaints Board ruled the advertisement was not in breach of Principle 1 or Rule 1(i) 
or Rule 1(j) and due to its placement in an environment targeting an adult audience was 
unlikely to result in physical, mental or moral harm to children or young people and had been 
prepared with a high standard of social responsibility to consumers.  
 
Accordingly, the Complaints Board ruled the complaint was Not Upheld. 
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DESCRIPTION OF ADVERTISEMENT 
 
The television advertisement for McDonalds Restaurants showed a girl in various scenarios 
in the middle seat in the back of a car. She was shown tussling with her brothers, playing 
corners, crammed in with a multitude of gardening supplies and stuck between her 
grandparents. The advertisement showed the girls face light up at the McDonalds ‘golden 
arches’ and the girl consuming a fry after her father places a bag of McDonalds in the centre 
console where only she can reach them.  
 
 
COMPLAINT FROM HEALTHY AUCKLAND TOGETHER 
 
This complaint is made by the members of the Healthy Auckland Together coalition, listed in 
Appendix A.  
 
The listed members believe that a current McDonald’s advertisement breaches the Children 
and Young People’s Advertising Code. 
 
This complaint relates to a television commercial. The advertisement that was viewed 
screened on February 8th at 8.30pm on TV One during the History of Comedy. The 
advertisement can be viewed at https://www.youtube.com/watch?v=iFwHAoBybxI 
 
Summary of the Complaint 

 This is a very humorous, entertaining advertisement that tells a story that many 
children will relate to. 

 Deep- fried chips are an occasional food under the Food and Beverage Classification 
System used by the ASA code system.   

 The advertisement breaches the code by showing an occasional food in an 
advertisement that is appealing to children.  
 

Context of Physical Harm  
Childhood obesity in New Zealand is a public health concern. There is a link to show the 
impact of advertising to children and the food and drink purchased. Food and beverage 
marketing influences children’s eating habits – their food preferences, food requests, choices 
and consumption.1 
 
Food preferences are developed during childhood and thus eating patterns established 
during this time have both immediate and long term health implications.2 
 
Research has shown controls on food and beverage marketing to children rate as one of the 
most cost effective strategies for reducing childhood obesity.3 
 
Children's eating patterns are strongly influenced by the physical and social environment.  
They are more likely to eat foods that are available and easily accessible, and to eat greater 

                                                           
1 Cairns G, Angus K, Hastings G (2009). The extent, nature and effects of food promotion to children: 
a review of the evidence to December 2008. Geneva: World Health Organization. 
2 Gorton D (2011). Advertising Food to Children: Background Paper. Auckland: The National Heart 
Foundation of New Zealand. [Cited 11/10/2012]. Available from 
http://www.heartfoundation.org.nz/uploads/Advertising%20to%20children_Background%20paper_Feb
%202011(4).pdf 
3 Victorian Government Department of Human Services (2006). ACE-Obesity Assessing Cost-
effectiveness of obesity interventions in children and adolescents – Summary of Results. [Cited 18 
February 2013]. Available from: 
http://www.health.vic.gov.au/healthpromotion/downloads/ace_obesity.pdf 
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quantities when larger portions are provided.4 Recurring exposure to the same food 
environment leads to routine or habitual behaviour in relation to food or drink choices.5 
 
Despite the best efforts of parents, the current unhealthy nature of food and beverage 
marketing is one of the biggest factors undermining their attempts to raise healthy children. 
Public attitudes to marketing to children have changed with many people, especially parents 
not wanting advertisers to target their children with advertisements for unhealthy products.6 
The current code is deficient in this respect with no protection from the targeting of parents 
with the foods that they buy for their children. An advertisement that targets parents but is 
also appealing and seen by children is especially harmful. 
 
The Complaint 
The code principle and rules that we believe have been breached are: 
 
Principle 1: Advertisements targeted at children or young people must not contain 
anything that is likely to result in their physical, mental or moral harm and must 
observe a high standard of social responsibility. 
 
Rule 1(i) 
Advertisements (including sponsorship advertisements) for occasional food or beverage 
products must not target children or be placed in any media where children are likely to be a 
significant proportion of the expected average audience. 
 
Rule 1 (j) 
A special duty of care must be applied to occasional food and beverage product advertising 
to young people. 
 
Guidance Note:  Advertisements must not state or imply that such products are suitable for 
frequent or daily consumption.  Where possible, healthy or better-for-you options should be 
promoted. 
 
Supporting Evidence for breach of Principle 1 and rules 1(i) (j) 
 
The McDonalds’ advertisement shows a young girl sitting in the middle of the back seat of a 
car. She is shown being squashed on numerous occasions by a range of people, animals 
and objects and appears to be very unhappy. However when the golden arches of the 
McDonalds’ logo come into view her facial expression changes and she smiles broadly. She 
is shown to be even happier when a branded bag of fries is placed within her reach. She 
takes a chip from the packet and eats it. The fries have changed her mood and the 
implication is that McDonalds is a solution to a problem. The message to children is that 
McDonalds’ food will make you feel better and to parents that if you provide McDonalds fries 
your children will be happy and problems can easily be solved with McDonalds. 
 
The advertisement is accompanied by an upbeat tune called ‘Stuck in the middle with you’. It 
is a very humorous, entertaining advertisement that tells a story that many children will relate 
to. 
 

                                                           
4 Patrick H, Nicklas T. A review of family and social determinants of children's eating patterns and diet 
quality.   J Am Coll Nutr. 2005 Apr;24(2):83-92. 
5 Hawkes C et al. Smart food policies for obesity prevention.  Lancet 2015; 
http://dx.doi.org/10.1016/S0140-6736(14)61745-1 
6 Phoenix Research (2007). Survey of public opinions about advertising food to children: 
understanding attitudes in New Zealand. Auckland: Peak Group. 
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The advertisement implies that being ‘stuck in the middle’ is a frequent occurrence for this 
child and that McDonalds is the solution. Thus, it could be argued that the advertisement is 
stating that McDonalds’ fries are suitable for frequent consumption. 
 
Deep- fried chips are an occasional food under the Food and Beverage Classification 
System used by the ASA code system.  The advertisement breaches the code by showing 
an occasional food that can be consumed frequently in an advertisement that is appealing to 
children.  
 
This advertisement does not observe a high standard of social responsibility. 
 
Summary 
The Advertising Standards Authority plays a very important role in regulating advertising to 
children. Advertisers like McDonalds, who have signed the Health Kids Industry Pledge, 
have agreed to: 
 

support responsible marketing, advertising, and sponsorship of foods to children that 
supports healthy nutrition 
 

It is therefore important that they adhere to the letter and spirit of the Children and Young 
People’s Advertising Code. The power of the code to regulate harmful marketing to children 
and young people is undermined if it is ignored by advertisers. 
 
Appendix A: Healthy Auckland Together signatories 
Healthy Auckland Together is a coalition of organisations within the Auckland region that 
aims to: improve nutrition, increase physical activity and halt rising rates of obesity among 
Aucklanders. A priority focus within these aims is equitable outcomes for Maori, Pacific and 
lower-socioeconomic communities.  With a broad range of coalition partners - including 
health, local government, sport, iwi, transport and non-government organisations - Healthy 
Auckland Together’s aim is to encourage change in the regional environment so it 
contributes to Aucklanders’ health and does not impede it.  
 
Healthy Auckland Together made a submission to the review of the Children’s Code for 
Advertising Food and the code for Advertising to Children.  Marketing to children is a key 
component of the environmental work undertaken by Healthy Auckland Together. 
 
This complaint is made by the following members of the Healthy Auckland Together 
coalition: 
 

 Auckland Council 
 Auckland District Health Board 
 Auckland Regional Public Health Service 
 Counties Manukau Health Alliance 
 Disability interest groups 
 Hapai te Hauora Tapui 
 Healthy Families Manukau, Manurewa-Papakura 
 Healthy Families Waitakere 
 Heart Foundation 
 Mana Whenua i Tamaki Makaurau 
 Ministry of Health 
 National Institute for Health Innovation 
 Pacific Heartbeat 
 Primary Health Organisations 
 The Asian Network 
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 Toi Tangata 
 University of Auckland - School of Population Health 
 Waitemata District Health Board.  

 
 
COMPLAINT FROM DIETITIANS NEW ZEALAND 
 
Dietitians are registered health professionals who meet standards required by the New 
Zealand Dietitians Board under the Health Practitioners Competency Assurance Act 
(HPCA) 2003. In New Zealand, by law, dietitians must be registered with the Dietitians 
Board and hold a current practising certificate, work within a specified scope of practice, 
participate in a continuing competency programme, and adhere to a Code of Ethics. 
 
Dietitians New Zealand Incorporated (Dietitians NZ) is the professional association of 
registered dietitians and associated nutritional professionals. With a membership of 
approximately 580, we represent the largest group of fully trained food and nutrition 
professionals in New Zealand. Dietitians NZ exists to build a strong and sustainable 
profession that empowers New Zealanders around food and nutrition; and inspire change to 
enhance the health and wellbeing of Aotearoa, New Zealand. We trust the comments made 
in our submission will be given due consideration. 
 
Dietitians NZ supports a multipronged strategy be implemented to address obesity in New 
Zealand. Restricting the marketing of unhealthy food and beverages (junk foods) to children 
is one component of this strategy. Several groups of New Zealand experts also recommend 
restrictions on junk food marketing to children as an effective strategy to combat childhood 
obesity i  
 
Complaint  
This complaint is in relation to a McDonald’s advertisements which Dietitians NZ believes is 
in breach of the Children and Young People’s Advertising Code. The television 
advertisement was viewed and screened on February 8th at 8.30pm during the History of 
Comedy. https://www.youtube.com/watch?v=iFwHAoBybxI  
 
Dietitians NZ believe the McDonalds advertisement has breached Principle 1 and Rule 1(i) 
of the Children and Young People’s Advertising Code. 
 
Principle 1: Advertisements targeted at children or young people must not contain 
anything that is likely to result in their physical, mental or moral harm and must 
observe a high standard of social responsibility. 
 
Evidence that the advertisement is targeted at children  
The advertisement is appealing to children and therefore targets children 

 Children are able to relate to the advertisement for two reasons (1) children are the 
main actors in the advertisement and (2) the advertisement shows children riding in 
the back seat of a car - a scenario that many NZ children have experienced.  

 The advertisement includes content that children and young people would find 
entertaining. For example children sniffing a smelly shoe and pulling silly faces at 
each other 
 

Evidence that the advertisement contains content that is likely to result in physical harm 
Evidence in the literature shows that an overweight or obese child is more likely to become 
an overweight and obese adult. There are life-long consequences of obesity. For example 
obesity is a preventable risk factor for diabetes, cardiovascular problems, some cancers, 
mental illness and chronic pain. Obesity significantly impacts on the loss of quality of life.  
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Evidence shows that television advertising influences children’s food preferences, purchase 
requests and consumption patterns.7 In 2003 the World Health Organisation concluded that 
the marketing of fast food outlets and junk foods is a probable causal factor in overweight 
and obesity.8 
 
Evidence that the advertisement does not observe a high standard of social responsibility  
Childhood obesity is a huge health concern for New Zealand and globally. The Children’s 
Food Code provides comprehensive guidelines for advertising of food and drinks to children 
aged up to 14 years and a duty of care to those aged 14-17 years. It requires advertisers to 
demonstrate a high degree of social responsibility in their advertising to children, and 
compliance must be with the spirit and intent of the Code, not just its specific principles. 
 
The ad is in favour of promoting relatively unhealthy food to children. Of course it has a 
vested interest in doing so. When children see advertising that is aimed at them, invariably it 
has been aimed at them because marketers have developed a product with a high 
probability of being agreeable to children. The ad does not follow the guidelines and the 
code.  
 
Rule 1(i) Advertisements (including sponsorship advertisements) for occasional food 
or beverage products must not target children or be placed in any media where 
children are likely to be a significant proportion of the expected average audience. 
Evidence supporting a breach of Rule1 (i) 

 Deep fried hot chips are an occasional food under the Food and Beverage 
Classification System used by the ASA code system.   

 The advertisement is appealing to children and therefore targets children (see 
evidence above)  

 
Thank you for the opportunity to submit our complaint.  We ask that our comments be taken 
into consideration. 
 
 
CODES OF PRACTICE 
 
CHILDREN AND YOUNG PEOPLE’S ADVERTISING CODE  
Principle 1:  Advertisements targeted at children or young people must not contain anything 
that is likely to result in their physical, mental or moral harm and must observe a high 
standard of social responsibility.  
Rule 1(i) Advertisements (including sponsorship Advertisements) for occasional food or 
beverage products must not target children or be placed in any media where children are 
likely to be a significant proportion of the expected average audience.  
Rule 1 (j) A special duty of care must be applied to occasional food and beverage product 
advertising to young people.  
 
 
RESPONSE FROM ADVERTISER, MCDONALDS RESTURANTS NZ 
Response by the Advertiser – McDonald’s Restaurants (New Zealand) Limited.   
  
Thank you for forwarding the complaints from Dietitians Auckland and Health Auckland 
Together regarding McDonald’s television Ad we call “Middle seat”.   
  

                                                           
7 World Health Organization 2010. Set of recommendations on the marketing of foods and non-
alcoholic beverages to children. Geneva: WHO Press. 
8 World Health Organization 2003. Diet, nutrition and the prevention of chronic diseases Geneva: 
World Health Organization. 
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Description of “Middle seat” Ad  
  
Middle seat was devised by our creative advertising agency DDB in 2016, based on a brief 
to develop a television Ad that articulated core elements of our brand, as a family restaurant. 
The script touches on a relatable human truth – that of the sibling who always ends up in the 
middle seat of the family car. The Ad shows a series of 11 scenes where a sibling is in the 
middle seat of the family car. In the final scene she finally gets one benefit of being in the 
middle seat, when her father places a bag of McDonald’s on the centre arm rest. She leans 
forward and grabs a single French fry. The Ad features the backing track ‘Stuck in the middle 
with you’, which was released in 1973, and featured in the 1992 movie Reservoir Dogs. The 
nature of the Ad and its media placement show its intended audience is Adults.       
  
ASA’s Children and Young People’s Advertising Code  
  
The complainants allege the Ad breaches:  
  
Principle 1:  Advertisements targeted at children or young people must not contain anything 
that is likely to result in their physical, mental or moral harm and must observe a high 
standard of social responsibility.  
Rule 1(i) Advertisements (including sponsorship Advertisements) for occasional food or 
beverage products must not target children or be placed in any media where children are 
likely to be a significant proportion of the expected average audience.  
Rule 1 (j) A special duty of care must be applied to occasional food and beverage product 
advertising to young people.  
  
  
Principle 1.  
As we will show below, the Ad does not target children and was prepared with a high degree 
of social responsibility. McDonald’s itself is bound by its own global high standards of 
advertising. Nothing in the Ad is likely to cause physical mental or moral harm. The Ad is 
simply a light-hearted snapshot of everyday life for many families in New Zealand. The 
children shown in the Ad are appropriately restrained and are not doing anything that could 
be classified as dangerous or immoral.  The food depicted is shown in a responsible way.  
The girl in the middle seat is seen eating a single French fry, which is not a disproportionate 
amount of food for her age. No one else in the family is seen eating any food. 11 different 
scenes are shown, and in only one does the girl consume a single French fry. The Ad in no 
way suggests a French fry is an item suitable for everyday or frequent consumption.    
  
  
Further, McDonald’s New Zealand can show a long history of improvements to its menu 
including reformulation, reducing fat and sugar, adding healthier choices, and changes in 
how we merchandise and market our products. McDonald’s recent global ‘commitment to 
families’ announcement, with specific nutritional and marketing targets for Happy Meals 
illustrates social responsibility the company takes.   Notwithstanding the above, the Ad is not 
an advertisement for French fries or occasional food. It is a brand advertisement and the 
food shown is incidental to the main theme and branding.   
  
Rule 1 (i)  
  
Product:  
  
The Ad does not breach rule 1(i) because it is not an Ad for an occasional food or beverage 
product. A single French fry is shown in the Ad for approximately two seconds within the 
total 60 second advertisement. The French fry is incidental to the Ad and not the main focus. 
In order for the Ad to be an occasional food Ad we submit that the product needs to be the 
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main or frequent focus of the Ad and this is clearly not the case here. For example, it may be 
a product Ad if the product was shown often or for extended periods or if it was used in a 
closing shot depicted on the screen either visually or verbally or if there was an offer 
associated with the food.  We do not believe the average informed viewer after viewing the 
Ad could reasonably form the view that it was an Ad for French fries or an occasional food 
product. It would also not be an appropriate or factually correct to imply the Ad was an 
occasional product Ad simply because it is an Ad for McDonald’s. McDonald’s restaurants 
sell a variety of foods from burgers to salads to coffee, and not all of McDonald’s products 
would be classified occasional foods.   
  
Presentation:  
  
While the Ad features children, it is not overly appealing to them. This is also mitigated by 
placement (see below). The Ad is targeted at adults/parents who recall how frustrating it can 
be to be a younger sibling who gets the middle seat in the family car. The music selected is 
a 70’s song, which to our knowledge has never been associated with either children’s 
movies, products or services. It is not modern contemporary tune that is naturally appealing 
to children.  There are no Additional features of the Ad either by way of use of colours, 
imagery, products or characters that are especially appealing to children. We submit that just 
because an Ad features children does not mean it automatically appeals to children. There 
needs to be something more, an additional factor that pushes it over the line into appeal to 
children that this Ad does not have.   
  
Placement:  
  
Regardless of product or presentation, the placement of this Ad is a clear indicator of its 
target audience. Given its global and local commitments around responsible marketing, 
McDonald’s has a policy in place that governs our media agency’s television buying 
approach. As per the graphic below, the process constantly evolves, so that in addition to 
ensuring target audiences are 14+, patterns in audience composition inform future buying.  
 

  
  
When looking at the show quoted by the complainants, our media agency has provided the 
following analysis, which shows how effective our approach is in limiting the number of 
children (and young people) who saw the Ad.  
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For the episode of the History of Comedy that aired on the 8th Feb:  
- 0.02% of the audience that had the potential to see the Ad were aged 5-14 
- 0.07% of the audience that had the potential to see the Ad were aged 5-18  
 
For the History of Comedy series as a whole (8 eps – Jan-March):   
- 3.8% of the audience that had the potential to see the Ad were aged 5-14  
- 5.9% of the audience that had the potential to see the Ad were aged 5-18  
 
Further, for the Middle seat campaign as a whole:  
- 4.7% of the audience that had the potential to see the Ad were aged 5-14 
- 6.9% of the audience that had the potential to see the Ad were aged 5-18  
 
So, in terms of placement, the audience composition shows the high standard of social 
responsibility McDonald’s applies to its advertising. It also reinforces the fact that this Ad was 
conceived and produced to appeal to adults. It also reflects the measures McDonald’s has 
taken across all advertising channels to work above and beyond the ASA code for children 
and young people, and as part of our commitment the Ministry of Health’s Healthy Kids 
Pledge.  
  
Rule 1 (j) As we have explained above, McDonald’s does not consider this advertisement to 
be an occasional food advertisement. Nevertheless for the reasons outlined above and for 
completeness we consider that the Ad has been prepared with a due sense of responsibility 
and a high duty of care to young people.  
  
Conclusion As a global iconic brand McDonald’s takes its advertising responsibilities very 
seriously, often times going above and beyond industry standards. While the Ad was created 
before the new children’s code was introduced McDonald’s was very careful to ensure that 
the children depicted in the Ad were displaying socially responsible behaviour and that any 
food component was minimal. The Ad was reviewed by our legal and marketing team before 
production and a number of modifications were made in anticipation of the release of the 
new code for children and young people, which was under review at the time.    
 
RESPONSE FROM AGENCY, DDB 
I am writing in response to complaint 18/107, a TV advertisement DDB created for 
McDonald's NZ. 
 
We take our obligation to be a responsible advertiser extremely seriously, both as 
professionals in our day jobs and as people/parents/consumers in our broader lives. As 
part of this responsibility we willingly support the Advertising Codes of Practice across the 
board and strive to adhere to them in all cases. To this end we have proactively trained our 
team working on McDonald's in the new Children and Young People Advertising Code, 
including three of our team attending the recent ASA and Commerce Commission training 
workshop held on 14 March. 
 
The new Children and Young People Advertising Code does not state that children cannot 
feature in an advertisement for occasional food. However they rightfully set out to protect 
children from anything that would result in their physical, mental or moral harm, and 
require us to observe a high standard of social responsibility and to observe a special duty 
of care for children. The McDonald's "Middle Seat" advertisement absolutely lives up to 
these requirements as follows: 
 

 The advertisement is designed for an adult audience. The depiction of typical 
family moments in a car appeals to parents, the choice of music is for adults (a 
track from 1973), and the broadcast airtime the ad played within was only targeted 
for adults (independent viewing data shows that less than 5% of the audience that 
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had the potential to see the ad were under 14yo). In addition, there are no icons, 
colours, imagery or characters that are designed to appeal to children. 
 

 This is a brand advertisement designed to create an overall impression with 
adults about family moments. It does not promote specific food items, 
ingredients, offers, incentives or prices, nor does this ad directly encourage 
purchase in any way. 

 
 The advertisement shows 11 different in-car scenarios, clearly across a range of 

different days and times. Only 1 of those 11 scenarios results in a visit to 
McDonald's. This was purposefully constructed to show the family visiting 
McDonald's occasionally, and therefore the single French fry shown briefly at the 
end of the advertisement is an occasional food for the child. 
 

 The size of the McDonald's bag being passed into the car was also carefully 
chosen. There is only one medium size bag of food, to share amongst two adults 
and three children. This is a small amount of food for each person, which would 
likely include some of the healthier options from McDonald's (wraps, salad, 
Happy Meal with water and apples). There are not multiple bags of food, nor are 
there additional trays of drinks/shakes/sundaes etc. 
 

 We have clearly shown this is a rare visit to McDonald's for this family, and only 
one of the three children in the backseat 'steals' a single French fry from the food 
bag. There is no abundance of food, nor is there a group of kids greedily tucking-
in to a huge meal, nor is it something they're doing every day, let along every 
meal. 

 
Showing a child with a single fry, on a rare family occasion, certainly meets the 
threshold to avoid physical/mental/moral harm. As you can see from how we have 
carefully constructed the advertisement, targeting adults both in theme and airtime, 
making sure it is a rare family occasion, and being extremely responsible with the food 
shown, we have shown a special duty of care. 
 
We believe strongly this advertisement meets the Children and Young People 
Advertising Code, and this is a responsible advertisement for McDonald's NZ. 

 
RESPONSE FROM MEDIA, COMMERCIAL APPROVALS BUREAU 
We have been asked to respond to this complaint under the following codes: 
Children and Young People Advertising Code – Principle 1, Rule(i), Rule(j) 
 
CAB approved this McDonald’s commercial on 17/01/18 with a GXC food classification.  
 
The commercial feature a song ‘Stuck in the Middle with You’ by Stealers Wheel, which was 
released in 1973 some 45 years ago. 
 
In the details of the complaint letter, the commercial was viewed at 8:30pm Thursday night 
on TV One. 
 
The likely audience for a commercial aired during AO adults only viewing time – during an 
AO adults only rated programme – should be evident. The audience is adults. 
 
Following Rule 1(i) of the code – there is no indication that the expected audience for this 
airing will contain a marked proportion of child viewers. 
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Rule 1(j) of the code dictates that a commercial must not imply more than occasional 
consumption of the represented food product and, as the ad shows a single purchase over 
what is inferred to be a long period of time, that standard has been met. 
 
The only food product shown throughout the entire commercial is a single potato chip, which 
would not infer an excess consumption. 
 
When considered in the full context of the ad’s presentation and its placement during 
programming, there is little basis to the claims made in this complaint. The advertiser has 
met in full-course the requirements of the Advertising Codes of Practice and the applied 
principles and guidelines. 
 
As the advertiser has committed themselves to meeting their sense of social responsibility in 
the production of this commercial, CAB does not believe the complaint should be upheld. 
 
 
                                                           
i www.nzma.org.nz/__data/assets/pdf_file/0015/32082/NZMA-Policy-Briefing-2014_Tackling-Obesity.pd 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPEAL INFORMATION 

According to the procedures of the Advertising Standards Complaints Board, all 
decisions are able to be appealed by any party to the complaint. Information on 
our Appeal process is on our website www.asa.co.nz. Appeals must be made in 
writing via email or letter within 14 days of receipt of this decision. 


