
 
 
 

COMPLAINT NUMBER 18/110 

COMPLAINANT W. Kenny 

ADVERTISER Lotto NZ 

ADVERTISEMENT Lotto NZ, In-Store, Radio 

DATE OF MEETING 8 May 2018 

OUTCOME Upheld, in part 

 
 
SUMMARY 
The in-store advertisement for Lotto NZ’s Instant Kiwi Battleship scratchie game showed an 
illustration in a similar style to the Battleship board game and included an R18 stamp and 
said, in part: “Win up to $100,000. Target yours today!” The radio advertisement for the 
same product included sound effects like a battleship being hit and stated, in part: “Play the 
$5 Battleship scratchie from Instant Kiwi and you could win up to one hundred thousand 
bucks. Get yours today. Instant Thrills, Instant Kiwi. R18. Battleship is trademarked to 
Hasbro and is used with permission”.  
 
The Complainant was concerned the Battleship game appealed to children and therefore it 
was irresponsible to promote it in an environment where children were likely to be exposed 
to it..  
 
The Complaints Board noted the Advertiser’s view the Battleship game evoked a retro 
nostalgia for adults and purchasing an Instant Kiwi ticket was restricted to adults over the 
age of 18 years. 
  
The Complaints Board said the Battleship game in-store advertisement, which included 
game graphics and bright colours, combined with imagery from the recognisable children’s 
board game, would have strong appeal to minors. The Complaints Board said the placement 
of the in-store advertisement in a supermarket where children were likely to easily view it 
was not socially responsible and ruled the in-store advertisement was in breach of Principle 
2 and Guideline 2(a) of the Code for Advertising Gaming and Gambling and this part of the 
complaint was Upheld. 
 
The Complaints Board said the radio advertisement was unlikely to appeal to minors, taking 
into account the script and placement. The Board  ruled the radio advertisement was not in 
breach of Principle 2 and Guideline 2(a) of the Code for Advertising Gaming and Gambling 
and this part of the complaint was Not Upheld. 
 
Overall, the Complaints Board ruled the complaint was Upheld, in part. 
 
[Instore advertisement to be removed] 
 
Please note this headnote does not form part of the Decision. 
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COMPLAINTS BOARD DECISION 
 
The Chair directed the Complaints Board to consider the advertisement with reference to 
Principle 2 and Guideline 2(a) of the Code for Advertising Gaming and Gambling. Principle 2 
required the Complaints Board to consider whether the advertisements observed a high 
standard of social responsibility. Guideline 2(a) required the Complaints Board to consider 
whether the advertisements were directed at minors, have strong or evident appeal to 
minors, or portrayed minors participating in activities in which they are under the legal age. 
Minors may appear in situations in which they would be naturally found (e.g. a family meal), 
provided there is no direct or implied suggestion that they will participate in the gaming. 
 
The Complaints Board ruled the complaint was Upheld, in part. 
 
The Complaint 
The Complainant was concerned the Instant Kiwi advertisements were promoting a Battle 
Ship scratchie game which was themed on a similar children’s game. The Complainant said, 
“the similarity between this and the Hasbro game Battleship which is a child focused game 
are quite striking” and was concerned the instore poster “was in a public place where 
family's shop”. The Complainant also noted there was a radio advertisement for the same 
product. 
 
The Complainant said the advertisements were similar to that considered in precedent 
Decision (13/182) which used a Space Invaders theme, a game also popular with children.   
 
Response from Advertiser, Lotto NZ 
The Advertiser responded to the Complainant’s concerns the advertisement would appeal to 
children as a popular children’s board game stating, in part: “All Lotto NZ advertising and 
marketing activities are prepared in compliance with New Zealand laws relating to lottery 
products. Instant Kiwi is an age-restricted product and all advertising and marketing 
campaigns are targeted towards a broad 24-54 demographic and must carry the R18 age 
restriction symbol… Lotto NZ creates around 40 different Instant Kiwi tickets per year, which 
are age restricted to players aged 18 and over. When designing these games, we have clear 
internal guidelines that are intended to ensure that the design, advertising and marketing of 
all Instant Kiwi games are intended to primarily appear to adults and those over 18. Lotto NZ 
contends that the advertisement for the Instant Kiwi ticket Battleship does not breach the 
Code for Advertising Gaming and Gambling and in particular is not “directed at minors” and 
does not have “strong or evident appeal to minors”.  
 
The Advertiser said the Battleship board game “has a ‘retro’ appeal for adults today, due to 
the game being a vintage product that adults remember from their own childhood. Lotto NZ 
was very careful to highlight the retro nature of this game, with advertising clearly displaying 
the green background and basic boat outlines from the original Battleship board game from 
the late 1960s through the 90s. This design is familiar to our Instant Kiwi players, typically 
aged 30+… The look and feel of the board game during this time, and in turn this Instant 
Kiwi ticket, is extremely different to the way minors today prefer to play games. With minors 
today preferring video games played on consoles or online, the style and design of board 
games, including Battleship, have been updated and modernised to appeal to an audience 
that values realistic graphics and more engaging game play.”   
 
The Advertiser also noted that there is no portrayal of minors participating in activities in 
which they are under the legal age and referred to its retailer compliance programme which 
aims to test compliance with Lotto NZ’s ID policy.  
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The Advertiser referred to the radio advertisement specifically stating that “the background 
music of the ad, the adult voices, and the media targeting and positioning demonstrate that 
the ad is not directed at minors.” The Advertiser said the radio advertisement briefly 
references the gameplay of Battleship and is aimed at adults, who remember the game from 
their own childhood, however it predominantly focuses on the Instant Kiwi ticket and the 
Instant Kiwi brand. The ad specifically calls out that the product is R18. The advertisement is 
not childlike in tone, pacing or delivery – as such it does not have strong or evident appeal to 
minors.  
 
Response from Media, NZME. 
The Media, NZME, responded to the Complainant’s concerns about the radio advertisement, 
stating, in part: “Instant Kiwis are a legal, age restricted product. The advertisement clearly 
states that it is restricted to players 18 years or older; further, the advertisement depicts two 
adult voices playing. Unlike earlier decisions of the ASA (including decision 13/182) the 
advertisement does not have a strong or evident appeal to minors. As a board game, it is 
arguably more likely to have a nostalgic appeal to adults than children. We consider that, like 
decision 11/578, it is unlikely a Battleship themed Instant Kiwi would appeal to minors given 
today’s digital gaming environment. We do not consider that Principle 2, Guidelines 2(a) has 
been breached.” 
 
Precedents 
The Complaints Board noted two relevant precedent Decisions which related to the matter 
before it.  
 
Complaint 11/578 Appeal 11/064 Instant Kiwi Monopoly 
The Decision concerned a complaint about the strong and evident appeal a New Zealand 
Lotteries Commission’s Monopoly-themed Instant Kiwi ticket bus shelter advertisements held 
for minors. That decision considered two advertisements. The advertisement that included 
the “Monopoly man” and said “What you win is not just monopoly money” would attract 
minors to the advertisement. 
 The advertisement that featured the words “Remember all those times that you wished the 
money was real” was an invitation for adults to reminisce about their past Monopoly playing 
days.  
 
 
Complaint 13/182 Instant Kiwi Space Invaders 
The Decision concerned the New Zealand Lotteries Commission advertisement for the 
Space Invaders-themed Instant Kiwi appeared on table tops in a Hamilton food court and the 
Complainant said the table top advertising of the arcade game was inappropriate as the food 
court was popular with children and normalised the idea of gambling to children.  
 
The Advertiser argued that adults fondly remember playing this former arcade game which 
was extremely popular and the Space Invaders game had not featured in either the home 
video game console market or in the online gaming market and was not widely available for 
play. The Advertiser said the game is not widely available it is not widely known by or 
popular with minors.  
 
The Complaints Board said that Space Invaders was unlikely to be known to younger game 
players and, as such, was ostensibly a “new” game and coupled with its “Blast ’em now” 
tagline posed new challenges that would be attractive to minors irrespective of its vintage. 
Therefore, the Complaints Board said the Space Invaders theme held strong appeal for 
minors. It also said this appeal was reinforced by the advertisement’s placement.  
 
Complaints Board Discussion 
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The Complaints Board noted the Complainant’s concern the Battleships game appealed to 
children and therefore it was irresponsible to promote it in an environment where children 
were likely to see it.  
 
The Complaints Board noted the Advertiser’s view the Battleship game evoked a retro and 
nostalgic feel for adults and purchasing an Instant Kiwi ticket was restricted to people over 
the age of 18 years. 
  
In-store advertisement 
The Complaints Board firstly considered the in-store advertisement. The Complaints Board 
disagreed with the Advertiser that the in-store advertisement would only be appealing to 
adults due to its retro nature. It said the Battleship board game on which the Instant Kiwi 
ticket was based had a general appeal to both adults and children. The Complaints Board 
said, unlike precedent 13/182 where the Space Invaders game had limited availability, the 
Battleship board game is still widely available for purchase as a board game and could also 
be played on line.  
 
The Complaints Board also noted the composition of the advertisement, including game 
graphics and bright colours combined with imagery from the recognisable children’s board 
game which would have strong appeal to minors. 
 
Due to the appeal the game Battleship would have with minors and the composition of the 
advertisement, the Complaints Board said the placement of the in-store advertisement in a 
supermarket where children were likely to easily view it was not socially responsible.  
 
The Complaints Board said the in-store advertisement was in breach of Principle 2 and 
Guideline 2(a) of the Code for Advertising Gaming and Gambling and ruled this part of the 
complaint was Upheld. 
 
Radio advertisement 
The Complaints Board considered the radio advertisement had less appeal to children. It 
noted the Advertiser and Media’s point that it used adults voices and played on radio where 
children were less likely to engage with the product. The Complaints Board said while the 
Battleship game may be recognisable to minors, in this instance the advertisement clearly 
targeted an adult audience in composition and placement. 
 
The Complaints Board said the radio advertisement was not in breach of Principle 2 or 
Guideline 2(a) of the Code for Advertising Gaming and Gambling and ruled this aspect of the 
complaint was Not Upheld. 
  
Accordingly, the Complaints Board ruled to Uphold the complaint against the in-store 
advertisement and Not Upheld the complaint against the radio advertisement. 
 
  
 
DESCRIPTION OF ADVERTISEMENT 
 
The instore advertisement for Lotto NZ’s Instant Kiwi Battleship scratchy game showed an 
illustration in a similar style to the Battleship board game and included an R18 stamp and 
said, in part: “Win up to $100,000. Target yours today!”  
 
The radio advertisement for the same product included sound effects which sound like a 
battleship being hit and stated, in part: “Play the $5 Battleship scratchie from Instant Kiwi 
and you could win up to one hundred thousand bucks. Get yours today. Instant Thrills, 
Instant Kiwi. R18. Battleship is trademarked to Hasbro and is used with permission”.  
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COMPLAINT FROM W. KENNY 
The advert in question is promoting battle ships game themed game. The similarity between 
this and the Hasbro game Battleships which is a child focused game are quite striking. The 
poster In question was in a public place where family's shop. I am also aware of radio adds 
that were played but am not sure of the date.  
 
I have reported this case for its similarity to the space invaders game case. 
 
 
CODES OF PRACTICE 
 
CODE FOR ADVERTISING GAMING AND GAMBLING 
 

Principle 2 – Advertisements should observe a high standard of social responsibility. 
 

Guideline 2(a) – Advertisements should not be directed at minors, have strong or 
evident appeal to minors, nor portray minors participating in activities in which they 
are under the legal age. Minors may appear in situations in which they would be 
naturally found (e.g. a family meal), provided there is no direct or implied suggestion 
that they will participate in the gaming. 

 
RESPONSE FROM ADVERTISER, LOTTO NZ 
Thank you for the opportunity to respond to the complaint to the Advertising Standards 
Authority with regards to Lotto NZ’s advertising for the Instant Kiwi ticket Battleship.   
 
Following the complaint referred to in your letter, you have requested comments from The 
New Zealand Lotteries Commission (Lotto NZ) in regards to:  
 
Principle 2 of the Code for Advertising Gaming and Gambling, Guideline 2(a)  
Principle 3 of the Code for Advertising Gaming and Gambling.  
 
Lotto NZ believes that our campaign for the Instant Kiwi ticket Battleship complies with the 
Code for Advertising Gaming and Gambling. Please find our considered response outlined 
below.   
 
Background  
 
Lotto NZ creates around 40 different Instant Kiwi tickets per year, which are age restricted to 
players aged 18 and over. When designing these games, we have clear internal guidelines 
that are intended to ensure that the design, advertising and marketing of all Instant Kiwi 
games are intended to primarily appear to adults and those over 18.  
 
Code for Advertising Gaming and Gambling, Principle 2 – Advertisements should observe a 
high standard of social responsibility.  
 
Guideline (a): Advertisements should not be directed at minors, have strong or evident 
appeal to minors, nor portray minors participating in activities in which they are under the 
legal age. Minors may appear in situations in which they would be naturally found (e.g. a 
family meal), provided there is no direct or implied suggestion that they will participate in the 
gaming.   
 
Lotto NZ contends that the advertisement for the Instant Kiwi ticket Battleship does not 
breach the Code for Advertising Gaming and Gambling and in particular is not “directed at 
minors” and does not have “strong or evident appeal to minors”.  
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Instant Kiwi is an age-restricted product and Lotto NZ is very careful when developing 
Instant Kiwi ticket themes not to create tickets with a strong appeal to minors.  
 
Before choosing to launch the Battleship ticket, Lotto NZ carefully considered the appeal that 
the Battleship board game has for minors. Battleship is a board game that many adults 
fondly remember playing as a child. However, this does not mean that the same style of 
game has the same appeal to minors today.  
 
Battleship has a ‘retro’ appeal for adults today, due to the game being a vintage product that 
adults remember from their own childhood. Lotto NZ was very careful to highlight the retro 
nature of this game, with advertising clearly displaying the green background and basic boat 
outlines from the original Battleship board game from the late 1960s through the 90s. This 
design is familiar to our Instant Kiwi players, typically aged 30+.  
 

 
  
It is important to highlight that the look and feel of the board game during this time, and in 
turn this Instant Kiwi ticket, is extremely different to the way minors today prefer to play 
games. With minors today preferring video games played on consoles or online, the style 
and design of board games, including Battleship, have been updated and modernised to 
appeal to an audience that values realistic graphics and more engaging game play.   
 
Due to this, Lotto NZ’s advertising intentionally highlights the retro/vintage appeal of the 
game to ensure we are targeting adults. Our advertising in no way captures the modern, 
realistic game-play expected by minors today.  
 
There is no portrayal of minors participating in activities in which they are under the legal 
age.  
 
In addition to ensuring that our Instant Kiwi tickets do not appeal to minors, Lotto NZ has a 
comprehensive compliance programme across our retail network to prevent the sale of 
Instant Kiwi tickets to minors. All retailers must ask anyone who looks under the age of 25 
and wishes to buy an Instant Kiwi ticket for age identification.  
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Retailer compliance with the programme is measured through a network-wide 
mysteryshopping programme, where each Lotto store is visited by an unknown shopper 
(‘mystery shopper’) and tested for their compliance to Lotto NZ’s strict ID policy. Every store 
in the network is mystery shopped at least twice per year.  
 
As a result, it is very difficult for a minor to purchase an Instant Kiwi ticket and no Lotto NZ 
retailer has ever been convicted of selling an Instant Kiwi ticket to someone who is 
underage.   
 
Code for Advertising Gaming and Gambling, Principle 3 – Advertisements should not by 
implication, omission, ambiguity or exaggerated claim mislead or deceive or be likely to 
mislead or deceive consumers, abuse the trust of or exploit the lack of knowledge of 
consumers, exploit the superstitious or without justifiable reason play on fear.  
 
Guideline (a): Winning claims should be factual and able to be proven. The chances of 
winning or the size of the prize should not be exaggerated.  
Guideline (b): Advertisements should not state or imply that a player’s skill can influence the 
outcome of a game unless the skill can affect the outcome of the game.  
  
The wording on the point of sale for the Instant Kiwi Battleship game is “Win up to $100,000. 
Target yours today!”  
 
As the top prize on the ticket is $100,000 and there are three top prizes of $100,000 to be 
won, Lotto NZ considers the wording to be factual and able to be proven. In no way does it 
exaggerate the chances of winning or the size of the prize on offer.  
 
The wording “target yours today” is a play on words in relation to how battleship is played, 
which is about targeting your opponent’s boats. The intention of this phrase is to encourage 
readers to pick up a ticket and play the game and does in no way imply that a player’s skill 
can influence the outcome of a game.  
 
All Lotto NZ advertising and marketing activities are prepared in compliance with New 
Zealand laws relating to lottery products. Instant Kiwi is an age-restricted product and all 
advertising and marketing campaigns are targeted towards a broad 24-54 demographic and 
must carry the R18 age restriction symbol.  
 
We thank you for the opportunity to respond to this complaint.   
 
FURTHER RESPONSE FROM ADVERTISER, LOTTO NZ 
Battleship radio advertisement  
The radio advertisement for Battleship includes the following dialogue:  
“B6”  
“hit”  
“woo hoo”  
“Play the $5 Battleship scratchie from Instant Kiwi and you could win up to one hundred 
thousand bucks. Get yours today. Instant Thrills, Instant Kiwi. R18. Battleship is trademarked 
to Hasbro and is used with permission”  
The advertisement is 15 seconds in length. Both voices in the ad are adult voices. This was 
played through radio media targeted at the broad 24-54 demographic.  
 
Code for Advertising Gaming and Gambling, Principle 2 – Advertisements should 
observe a high standard of social responsibility.  
Guideline (a): Advertisements should not be directed at minors, have strong or 
evident appeal to minors, nor portray minors participating in activities in which they 
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are under the legal age. Minors may appear in situations in which they would be 
naturally found (e.g. a family meal), provided there is no direct or implied suggestion 
that they will participate in the gaming.  
 
The background music of the ad, the adult voices, and the media targeting and positioning 
demonstrate that the ad is not directed at minors.  
 
The ad briefly references the gameplay of Battleship and is aimed at adults, who remember 
the game from their own childhood, however it predominantly focuses on the Instant Kiwi 
ticket and the Instant Kiwi brand. The ad specifically calls out that the product is R18. The 
advertisement is not childlike in tone, pacing or delivery – as such it does not have strong or 
evident appeal to minors.  
 
No minors appear in the advertisement.  
 
Code for Advertising Gaming and Gambling, Principle 3 – Advertisements should not 
by implication, omission, ambiguity or exaggerated claim mislead or deceive or be 
likely to mislead or deceive consumers, abuse the trust of or exploit the lack of 
knowledge of consumers, exploit the superstitious or without justifiable reason play 
on fear.  
 
Guideline (a): Winning claims should be factual and able to be proven. The chances of 
winning or the size of the prize should not be exaggerated.  
 
Guideline (b): Advertisements should not state or imply that a player’s skill can 
influence the outcome of a game unless the skill can affect the outcome of the game.  
 
The wording on the radio advertising is factual and accurately states the chances of winning 
a prize and the size of the prize.  
 
Specifically: “you could win up to one hundred thousand bucks”  
 
The wording on the radio advertisement does not imply a player’s skill can influence the 
outcome of the game.  
 
Specifically: “Play … and you could win” 
 
RESPONSE FROM MEDIA, NZME 
Re: NZ Lotteries Battleships advertisement - Radio  
We are writing on behalf of NZME (the broadcaster) in response to the above complaint 
regarding NZ Lotteries “Battleships” Instant Kiwi advertisement, played across all regions 
and stations on NZME Radio between 26- 31 March.  
 
This advertisement was accepted by NZME Publishing for publication, as we do not believe 
it breached any of the codes.  
 
The ASA identified Code for Advertising Gaming and Gambling - Principle 2, Guideline 2(a) 
and Principle 3 as potentially being breached:  
Advertisements should observe a high standard of social responsibility.  
 
 a. Advertisements should not be directed at minors, have strong or evident appeal to 
minors, nor portray minors participating in activities in which they are under the legal age. 
Minors may appear in situations in which they would be naturally found (e.g. a family meal), 
provided there is no direct or implied suggestion that they will participate in the gaming.  
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Advertisements should not by implication, omission, ambiguity or exaggerated claim mislead 
or deceive or be likely to mislead or deceive consumers, abuse the trust of or exploit the lack 
of knowledge of consumers, exploit the superstitious or without justifiable reason play on 
fear.  
 
Instant Kiwis are a legal, age restricted product. The advertisement clearly states that it is 
restricted to players 18 years or older; further, the advertisement depicts two adult voices 
playing. Unlike earlier decisions of the ASA (including decision 13/182) the advertisement 
does not have a strong or evident appeal to minors. As a board game, it is arguably more 
likely to have a nostalgic appeal to adults than children. We consider that, like decision 
11/578, it is unlikely a Battleships themed Instant Kiwi would appeal to minors given today’s 
digital gaming environment. We do not consider that Principle 2, Guidelines 2(a) has been 
breached.  
 
In respect of misleading or deceiving customers, the advertisement states “you could win up 
to $100,000 bucks”. We do not consider that this misleads or deceives consumers. The 
advertisement does refer to the likelihood or odds of winning; it merely states that people 
have the chance to win a top prize of $100,000. This amount is the top prize possible to win 
in the game, and there are three prizes of this top prize pool to win. We also consider that 
consumers commonly understand that a top prize pool is statistically difficult to win using 
scratch and win cards, and that there are other, lesser prizes that can be won with the 
Instant Kiwi.  
 
While the advertisement implies one of the people depicted actually won a prize (or won the 
game), we do not consider that this misleads consumers as to the likelihood of winning the 
top prize. Like decision 17/363, we consider that the depiction of a person excited about the 
success of winning was not misleading, and the advertisement was prepared with a due 
sense of social responsibility. 
 
 


