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SUMMARY 
 
The Complaints Board ruled on 9 October 2018 the complaint made by C O’Brien & K Oliver 
about the digital advertising for Mackit Architecture and Construction was not upheld. 
 
The Complainant appealed the Decision. The Chairperson considered that the Application 
raised sufficient grounds for the matter to be considered by the Appeal Board de novo. 
 
The majority of the Appeal Board considered the placement of the images and design details 
of the Complainants’ house with other properties in the “Portfolio” section of the Advertiser’s 
website was likely to convey the impression of a genuine endorsement to consumers.  It did 
not consider the absence of personal statements from the Complainants sufficiently 
distinguished one property from another regarding endorsement.  
 
As the property was featured without permission, the advertisement was in breach of Rule 10 
of the Code of Ethics.  The majority said as the advertisement had breached Rule 10, it was 
also in breach of Basic Principle 4 of the Code of Ethics. 
 
The minority disagreed and said consumers would not naturally consider the inclusion of 
images and reference to design elements to be an endorsement of the Advertiser’s work by 
their clients. The minority said that as the advertisement did not include an endorsement, 
permission was not required and it was not in breach of Rule 10 of the Code of Ethics. 
 
In accordance with the majority, the Complaint was Upheld and the Appeal was Allowed. 
 
 
Decision: Complaint Upheld, Appeal Allowed 
 
 
Please note this headnote does not form part of the Decision. 

  
 
APPEAL BOARD DECISION 
 
The Complaints Board ruled on 9 October 2018 the complaint made by C O’Brien & K Oliver 
about the digital advertising for Mackit Architecture and Construction was not upheld. 
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The Complainant appealed the Decision. The Chairperson considered that the Application 
raised sufficient grounds for the matter to be considered by the Appeal Board de novo. 
 
The Chairperson directed the Appeal Board to consider the advertisement with reference to 
Basic Principle 4 and Rule 10 of the Code of Ethics. 
 
Basic Principle 4 required the Appeal Board to consider whether the advertisement had been 
prepared with a due sense of social responsibility to consumers and to society. 
 
Rule 10 required the Appeal Board to consider whether the advertisement had, without 
obtaining prior permission, portrayed or referred to any persons in a private or public capacity 
or referred to any person’s property, in a way likely to convey the impression of a genuine 
endorsement. 
 
The Appeal Board confirmed the advertisement before it for adjudication was the portfolio 
page of a website, https://mackit.co.nz. 
 
The Appeal Board ruled the complaint was Upheld and the Appeal was Allowed. 
 
The Complaints Board Decision 
The Complaints Board said its consideration was limited to the wording of Rule 10 of the Code 
of Ethics relating to genuine endorsement. The Board said in its view there was nothing stated 
or implied in the rendered images of the property on the website that indicated support for the 
Advertiser. The lack of such endorsement for this design was further emphasised by written 
endorsements for other projects on the website. 
 
The Complaints Board ruled the advertisement did not refer to the property in a way that 
conveyed the impression of a genuine endorsement and was not in breach of Rule 10 or 
Basic Principle 4 of the Code of Ethics. 
 
The Complaints Board ruled the complaint was Not Upheld. 
 
Complainants’ Appeal 
In their Appeal the Complainants said the Complaints Board had not considered the role of 
permission in Rule 10, and the relationship between permission and endorsement. The 
Complainants said the Board’s decision had not given weight to the Advertiser’s agreement 
not to advertise the property in the form that was the subject of the complaint.   
 
The Complainants also disputed the information provided to the Board by the Advertiser in its 
response and included attachments with emails between the parties and a copy of a standard 
contract for Architect Services from the New Zealand Institute of Architects Inc. 
 
Advertiser’s response to the Appeal 
In its response, the Advertiser stated it had acted in accordance with the design agreements 
in place for the project (which were not based on the NZIA standard contract), and the June 
2015 consent sought from The Complainants (outlined in the emails provided) was at an early 
stage of design, when the process was private.  
 
The Advertiser said it acted with social and ethical responsibility to maintain privacy in the 
design process. With the project works being on physical display to the public, the Advertiser 
only produced a graphical representation of it on the website, that doesn’t communicate 
anything more than what is already on public display at the physical site. 
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In the Advertiser’s view, the question of permission is only applicable if the advertisement were 
to portray a person or their property in a way likely to convey the impression of a genuine, 
definite endorsement. The Advertiser confirmed the advertisement did not convey such an 
impression.  
 
Appeal Board Discussion 
The Appeal Board carefully considered all the information provided by the Complainants, the 
Advertiser, the website advertisement and the Complaints Board Decision. 
 
Preliminary matters 
The Appeal Board agreed with the Complaints Board’s view that other matters between the 
parties, including contractual matters, intellectual property rights and any general privacy 
issues are outside the jurisdiction of the Advertising Standards Authority.   
 
The Appeal Board confirmed its focus was the requirements of Rule 10 of the Code of Ethics 
relating to endorsement and Basic Principle 4 and the requirement for a due sense of social 
responsibility. 
 
Rule 10 – Privacy 
The Appeal Board discussed the intent of Rule 10.  The Board noted it is the “Privacy” Rule.  
The Board considered there were three clear components to be considered. 
 
The Rule states: Privacy - Unless prior permission has been obtained an advertisement should 
not portray or refer to any persons, whether in a private or public capacity, or refer to any 
person's property, in a way likely to convey the impression of a genuine endorsement. 
 
The Appeal Board said the first part of the Rule referred to permission and a requirement for 
it to be obtained. 
 
The second part of the Rule referred to portrayal of persons or a person’s property. 
 
The third part qualified the reference or portrayal and required it to be in way that conveyed 
the impression of a genuine endorsement. 
 
Permission 
The Appeal Board considered the matter of “prior permission”.  It noted information from both 
parties about clauses in the standard contract for Architect’s Services from the NZIA provided 
by the Complainant and also referred to by the Advertiser.  As this contract was not used by 
the parties, the Appeal Board said it was not relevant to its deliberation. 
 
The Complainants stated in their Appeal that “The most critical part of these requirements was 
that the actual design selected for the house build must not be used for advertising, only an 
earlier concept that was completely different in appearance.”  
 
The Advertiser said in its response: “The Complainants reference to a 2015 email discussion 
is not a true representation of the permission procedure required for this project. We were only 
extending a high level of courtesy to The Complainants when the June 2015 emails in their 
evidence were sent. We note that this was at a time when the project was private and had not 
been made public. Therefore we extended this courtesy to the client with a view to maintaining 
a private design process.” 
 
The Appeal Board noted the disputed facts between the parties but considered for the 
purposes of Rule 10 that prior permission had not been obtained in this instance. 
 
Portrayal of a person or person’s property 
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In reviewing the advertisement, the Board noted that it was headed “City House Wellington” 
and included three ‘rendered’ images of the property and five paragraphs describing the 
design and structural elements. 
 
The Appeal Board noted the submissions from the Complainants and the Advertiser on the 
images used, the fact they were not photographs but drawings produced by the Advertiser, 
that the Complainants had their own website about the project and the Complainants’ views 
about the prominence of the site. 
 
The Appeal Board did not consider the prominence of the site relevant to its deliberation.  The 
Appeal Board said regardless of whether the property location could be identified, the 
advertisement portrayed a person’s property, in this case via a distinctive design and rendered 
drawings, and therefore this part of Rule 10 applied. 
 
Impression of genuine endorsement? 
The Appeal Board reviewed the advertisement and considered whether the images and text 
of “City House - Wellington” were likely to convey the impression of a genuine endorsement. 
The Appeal Board discussed the definition of “endorsement” referred to in the Complaints 
Board Decision and in submissions.   
 
The Board had differing views about the meaning of ‘endorsement’. 
 
A minority of the Board said including the rendered drawings and information about the design 
for a property that had been designed by the Advertiser did not convey the impression of a 
genuine endorsement.  In the minority view, the Advertiser was entitled to record its work in 
this manner and this was particularly important for professions where there may only be a 
small number of projects undertaken each year.   
 
In the minority view, the risk of dispute or disagreement between parties should not impact on 
the ability of the Advertiser to record the work it had done as a matter of fact.  The minority 
said consumers would not naturally consider the inclusion of images and reference to design 
elements to be an endorsement of the Advertiser’s work by their clients.  The minority said 
that as the advertisement did not include an endorsement, permission was not required and it 
was not in breach of Rule 10 of the Code of Ethics. 
 
The majority disagreed.  The majority of the Appeal Board considered the placement of the 
images and design details of the Complainants’ house with other properties in the “Portfolio” 
section of the Advertiser’s website was likely to convey the impression of a genuine 
endorsement to consumers.  It did not consider the absence of personal statements from the 
Complainants sufficiently distinguished one property from another regarding endorsement. To 
the contrary, it could be argued that including the property alongside others with personal 
statements of endorsement, reinforced the likely consumer takeout that the Complainants had 
endorsed the Advertiser’s work. The majority said most consumers viewing websites for 
property designs would consider clients whose properties were featured had given permission 
for their properties for this and were effectively endorsing the Advertiser’s work. 
 
In the majority view, it was important to give effect to Rule 10’s focus on privacy in relation to 
people or property included in advertisements.  The majority said therefore, including images 
of a person’s home in an advertisement, the design of which they had commissioned and paid 
for, without obtaining permission, was a breach of Rule 10 of the Code of Ethics. 
 
Summary 
The majority of the Appeals Board said featuring the Complainants’ property on the 
Advertiser’s website was likely to convey the impression of a genuine endorsement to 
consumers.  As the property was featured without permission, the advertisement was in 
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breach of Rule 10 of the Code of Ethics.  The majority said as the advertisement had breached 
Rule 10, it was also in breach of Basic Principle 4 of the Code of Ethics. 
 
The minority disagreed and said consumers would not naturally consider the inclusion of 
images and reference to design elements to be an endorsement of the Advertiser’s work by 
their clients. The minority said that as the advertisement did not include an endorsement, 
permission was not required and it was not in breach of Rule 10 of the Code of Ethics. 
 
In accordance with the majority, the Complaint was Upheld and the Appeal was Allowed. 
 
 
Decision: Complaint Upheld, Appeal Allowed 
 
  
 
DESCRIPTION OF ADVERTISEMENT 
 
The website advertisement for Mackit Architecture and Construction features three rendered 
images of a modern residential house.  The surrounding houses are white featureless images.  
The accompanying wording details the simple minimalist form, modern design and earthquake 
resilience properties of the design. 
 
APPEAL APPLICATION FROM THE COMPLAINANTS 
 
We wish to lodge an appeal to decision 18/303 of the Complaints Board. 

 
The basis for this appeal is that: 
 

• the evidence, Basic Principles and Rules considered by the Complaints Board 
have been subject to misinterpretation and/or an unduly narrow treatment which 
have affected the decision; 

• new evidence would allow a more informed decision to be made; and 

• given 1 and 2 above, and the wider privacy concerns acknowledged by the Board 
in its consideration of the complaint, it is in the interests of natural justice that the 
complaint be reheard. 

 
SUMMARY  
 
The Complaints Board has not considered the question of permission as an important element 
of Rule 10, and in particular the intrinsic relationship between permission and endorsement in 
the circumstances of the complaint. The Board’s decision did not give weight to the Advertiser’s 
agreement not to advertise our property in the form that is the subject of the complaint, and 
how this relates to Basic Principle 4 and proper social responsibility to consumers and society. 
Information provided to the Board by the Advertiser on the subject of our consent is untrue and 
misleading. 
 
In defining endorsement, the Board has placed a higher standard on the complaint than Rule 
10 requires, and we believe the Board has misinterpreted how endorsement would likely be 
understood by the consumer in the context of the Advertiser’s digital marketing approach. 
 
In considering the potential number of people who would be familiar with the property that has 
been advertised and its exact location, the Board has not fully realised the prominence of the 
home and its exposure. 
 



  18/303
  Appeal 18/016 

6 

 

APPEAL  
 
Permission 
 
The Complaints Board did not consider the question of permission in its deliberations, when it 
is apparent that permission is intrinsically bound to the concept of endorsement in 
circumstances such as those of the complaint. A party who provides permission for advertising 
to feature something as personal as a home and its design, where that home and design are 
the singular subject of the advertisement, implicitly supports the advertiser and thereby 
provides a genuine endorsement. 
 
It is normal practice for providers of professional services to obtain permission to use details 
of customer engagements for advertising or promotion. These standards are common in 
sectors such as legal, finance, medical, information technology, and design and construction, 
as well as many others. When permission is not available, businesses do not use their 
customers’ commissions for promotion. 
 
Clause 9.2 of the New Zealand Institute of Architects (NZIA) standard contract (AAS 2018, 
Evidence A) includes the following: 
 

“The Architect can... use the designs, drawings and photographs of the Project for the 
Architect’s own promotional and professional purposes (including appropriate awards), 
but only with the Client’s written consent, which shall not be unreasonably withheld.” 
 

The NZIA standard contract shows the clear expectation of a respected body in the 
Advertiser’s profession that a client’s project or materials will not be used for promotion or the 
architect’s own purposes without the client’s express permission. 
 
Customers who are extremely disappointed with the services they have received from a 
supplier, as we are, are most unlikely to want to endorse that supplier by providing permission 
for their project to be used for promotion. It follows that consumers viewing an advertiser’s 
website would therefore be permitted to assume that the presence of materials related to a 
customer project signals permission, and support from the customer for the supplier. This 
impression of genuine endorsement is strengthened by the inclusion of information known 
only to those involved in the project – in this case, specifics of earthquake and foundation 
design. 
 
In 2015, prior to us becoming aware of issues with the quality and integrity of the Advertiser’s 
services, he sought permission to use an early concept design on Facebook. We attach copies 
of email correspondence with the Advertiser (Evidence B, C and D) that show he had agreed 
to use a hand-drawn sketch of this concept, with road markings and all neighbouring houses 
removed, and to only show the location as ‘Wellington’. The most critical part of these 
requirements was that the actual design selected for the house build must not be used for 
advertising, only an earlier concept that was completely different in appearance. The 
Advertiser indicated he understood our concerns, that the requirements to anonymise the 
concept drawing were close to what he was thinking, and that “I’ll conform with that no 
problem”. To our knowledge the Advertiser never created this advertisement. We withdrew 
this permission when he subsequently refused to cease advertising using our final designs. 
 
The Advertiser has not addressed the question of his breach of promise, but he does write in 
response to our complaint that “The Complainants have previously acknowledged that I could 
have taken photos of the building and clearly displayed such photos on the Mackit website and 
Facebook...” This statement by the Advertiser to the Board is untrue and misleading, and we 
have never acknowledged that he could use photographs of our property for advertising on his 
website or Facebook. Our correspondence to the Advertiser’s solicitor dated 27 July 2017 is 
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attached as Evidence E (refer page 2). Here we agree that photographs and certain sketches 
would be legitimate artistic interpretations of our design (in contrast to the Advertiser’s render), but 
we also expressly state that even these legitimate interpretations should not be used for 
advertising without permission: 
 

“We agree that Mr Mackie could have taken photographs of our building from the street 
without infringing the copyright in the designs, or he could have made new, original 
sketches of the finished structure in a form that did not constitute copying. However, 
professional architects and designers do not use such materials to show a private 
home for the promotion of their businesses without the permission of their clients. We 
have given no such permission.” 
 

Principle 4 states that “All advertisements should be prepared with a due sense of social 
responsibility to consumers and to society”. Clearly an Advertiser who wishes to feature a property 
should obtain permission, honour any agreements and conditions associated with the use of 
materials, and should refrain from using a client’s project for promotional purposes if permission is 
not available. This is ethically responsible, and it is in the interests of society that such professional 
behaviours become the norm. The Board decision fails to fully consider the lack of social 
responsibility that the Advertiser has demonstrated, undermining Principle 4 and the maintenance 
of an ethical advertising culture in New Zealand. 
 
Endorsement 
 
The Complaints Board used the Cambridge English Dictionary definition of the word endorsement 
“The action of saying that you approve of or support something or someone”. Merriam-Webster 
offer a slightly less narrow definition, that endorsement is the act or process of endorsing, and that 
to endorse is “to approve openly”. Under this broader definition, approval is not limited to ‘saying’, 
and can be implied. 
 
The Board said that “there was nothing stated or implied in the images of the property of the 
website to convey support for the Advertiser by the property owners”. However, if endorsement is 
synonymous with ‘support’ as the Board indicates, then the wording of Rule 10 does not require 
an advertisement to “convey support” as the Board’s decision states, but only to ‘convey the 
impression of support’. 
 
In reaching its decision, the Board has assumed a degree of discernment by users of the 
website that we do not believe is realistic in light of the Advertiser’s digital marketing approach. 
This approach initially features our property on a page reached through ‘Portfolio’, where it is 
shown with 13 others. 
 
The Board felt that “the lack of endorsement for this design was further emphasised by the 
personal written endorsements for other projects on the website”. However, the Advertiser’s digital 
marketing uses a web page featuring a number of houses that blends the functions of portfolio, 
with endorsement and testimonial. We do not believe that the average consumer would 
necessarily distinguish between those functions - does this home have a testimonial, does this 
one not? The overall impression of the content, which colours all the individual projects, is one of 
favourable outcomes and genuine endorsement for the Advertiser and his work. 
 
For example, the ‘Mackit Habitat’ design is clearly described as the architect’s own construction 
project, and yet it does not feature a personal testimonial. An average consumer would not infer 
that Mackit does not genuinely endorse its own work simply because there is no explicit 
testimonial associated with this design. 
 
The Complaints Board said that the use of rendered images rather than an actual photo of 
the property could leave the impression the house was still at the design stage. The 
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Advertiser’s website portrays images that are rendered, photographic, and a mixture of 
rendered and photographic elements. The renders are photo-realistic, and we do not believe 
that an average consumer would necessarily distinguish between the different characteristics 
of the images to reach a conclusion about whether a particular design had been realised as 
a physical structure, or not. For our home, accompanying text states “This house is low slung, 
slender, and discreet to achieve privacy for its inner city, corner location.” Regardless of how 
the image has been created, speaking to a specific physical location immediately suggests 
to the reader that the house exists. 
 
Prominence of the Property 
 
Our concerns relating to advertising and the prominence of the property were stated clearly in 
emails with the Advertiser in June 2015 (refer to our earlier submissions and evidence under 
Permission above), and he stated that these concerns were understood. 
 
Tinakori Road is a major city thoroughfare and it meets with Hobson Street at an extremely 
broad and busy intersection. Our home is prominently set on the corner of this junction, where 
its mono-pitched, metal clad, twenty-first century shape is in stark contrast to the surrounding 
weatherboard colonial homes. The difference in style is impossible for passers-by to ignore. 
We attach traffic count data from Wellington City Council for three points which bound the 
Tinakori Road/Hobson Street intersection (summarised by location in Evidence F, with raw 
data in Evidence G, H and I). This material shows that millions of vehicles pass by in full view 
of our home each year. For example in June 2016, 100m south of us on Tinakori Road, the 
Council counted 76127 vehicles in the week of their measurement. 
 
The Complaints Board noted that “the property was distinctive and recognisable for some 
who are familiar with that part of the city, but for others would not be known or able to be 
easily located.” The very large number of travellers who are exposed to our home would 
suggest the Board has not been aware of the property’s prominence in considering its 
decision, and our personal experience is at odds with the Board’s conclusion. We have had 
visitors to Wellington who have stopped in the street to inspect our building, and in 
conversation with strangers from outside our neighbourhood we often encounter people who 
know our property. ‘Oh, that’s your house’ is a common refrain. 
 
CONCLUSION   
 
The Advertiser has used the electronic designs of our home to promote his business without 
permission, counter to his specific written agreements about advertising and the prevailing 
standards of his profession, and in a way that does not demonstrate the social responsibility 
sought by Basic Principle 4. 
 
Consumers seeing the Advertiser’s digital marketing have no reason to believe that we have 
not granted permission, and the use of details of our design and project on an architect’s 
promotional website are likely to convey the impression of a genuine endorsement of his 
services, in breach of Rule 10. 
 
Our property is extremely prominent and a very large number of people have the potential to 
connect the Advertiser’s unauthorised advertising using our designs, with the location of our 
home. 
 
We request an appeal/re-hearing of decision 18/303 of the Complaints Board. 
 

CODES OF PRACTICE 
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CODE OF ETHICS 
 

Basic Principle 4:  All advertisements should be prepared with a due sense of social 
responsibility to consumers and to society. 

 
Rule 10:  Privacy - Unless prior permission has been obtained an advertisement should 
not portray or refer to any persons, whether in a private or public capacity, or refer to any 
person's property, in a way likely to convey the impression of a genuine endorsement. 

 
 
RESPONSE TO THE APPEAL APPLICATION FROM THE ADVERTISER 
 
** Formal Response to the Appeal in relation to the decision issued by the Complaints Board 
on complaint 18/308, from C O’Brien & K Oliver. Thank you for the opportunity to respond to 
the appeal made to the ASA by C O’Brien and K Oliver (hereafter knows as ‘The 
Complainants’). 
 
Response regarding ‘Permission’ 
 
Rule 10 Privacy states: – “Unless prior permission has been obtained an advertisement should 
not portray or refer to any persons, whether in a private or public capacity, or refer to any 
person’s property, in a way likely to convey the impression of a genuine endorsement.” 
 
The question of permission is applicable to an advertisement which conveys the impression 
of a genuine endorsement. We reason that we have not conveyed an impression of genuine 
endorsement at all, and address this in our response regarding ‘endorsement’ below. 
 
The Complainants state in their appeal that, 
“It is normal practice for providers of professional services to obtain permission to use details 
of customer engagements for advertising or promotion. These standards are common in 
sectors such as legal, finance, medical, information technology, and design and construction, 
as well as many others. When permission is not available, businesses do not use their 
customers’ commissions for promotion.” 
 
“Clause 9.2 of the New Zealand Institute of Architects (NZIA) standard contract (AAS 
2018, Evidence A) includes the following: 
 
“The Architect can... use the designs, drawings and photographs of the Project for the 
Architect’s own promotional and professional purposes (including appropriate awards), but 
only with the Client’s written consent, which shall not be unreasonably withheld.” 
 
The NZIA standard contract shows the clear expectation of a respected body in the 
Advertiser’s profession that a client’s project or materials will not be used for promotion or the 
architect’s own purposes without the client’s express permission.” 
 
This statement by The Complainants is their opinion only. The first paragraph consists entirely 
of unsubstantiated claims of what is normal practice in a profession The Complainants do not 
practise in, and their claims are not fact of law. While The Complainants are choosing to cite 
the NZIA standard contract in their appeal as a “clear expectation of a respected body in the 
Advertiser’s profession”, this is their opinion only. Further, we would like to make it clear that 
as we are not members of NZIA, we did not use this contract for any work undertaken for the 
client, which makes The Complainants reference to it somewhat irrelevant. We would also 
note that conditions of our contract with The Complainants, including intellectual property and 
copyright conditions remain under legal dispute. 
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While the NZIA standard contract does not form the basis of any work undertaken by us for 
The Complainants, we feel they have been deceptive by using it here, and especially 
misleading with their excerpt from the NZIA standard contract. The Complainants refer to the 
NZIA standard contract clause 9.1 to show the clear expectation of a respected body in our 
profession. If that is to be considered, then clauses 8.1 and 9.1 of the New Zealand Institute 
of Architects (NZIA) standard contract should also be taken into account.  
 
“8.1 All rights including copyright in the Services Materials belong to the 
Architect.” 
“9.1 The Architect must be credited by the Client or their representatives in any 
Project related brochure, or promotional material.” 
 
A web search of the project address brings up The Complainants own project website, and 
Facebook page, which was promoted by them during the project works. These publications 
fail to credit Mackit as designers, or authors of the works anywhere, which is in direct 
opposition to The Complainants own opinion of what is ‘normal practice’. Refer to evidence 
attached (Evidence Folder M). 
 
The Complainants reference to a 2015 email discussion is not a true representation of the 
permission procedure required for this project. We were only extending a high level of courtesy 
to The Complainants when the June 2015 emails in their evidence were sent. We note that 
this was at a time when the project was private and had not been made public. Therefore we 
extended this courtesy to the client with a view to maintaining a private design process. 
However, once the project had been built, and was physically in the public environment, with 
a lot of detail having already been communicated publicly on The Complainants own website 
and Facebook page (Evidence Folder M attached), we judged that it would be in line with 
industry practice, and quite socially responsible to make our own graphic representation of the 
works we had designed/authored. Especially since we still used our own computer generated 
model to commission renders on a generic landscape that did not make visible anything that 
was not already in public view. 
 
These renders did not specify the building’s location (merely “City House, Wellington’), or 
make any mention of The Complainants anywhere in the supporting text. Usual practice in our 
3D renders is to use photos of the site and surroundings, and superimpose the design in its 
intended environment. However, we took deliberate steps to make the surrounding cityscape 
and houses generic looking, and added more trees to the surrounding area also. 
 
If the board feels that The Complainants position on an ‘industry expectation’ is justified, then 
we’d also draw the boards attention to the fact that the document The Complainants have 
used to base that argument on also indicates that the designer holds all intellectual property 
rights including copyright, which The Complainants dispute. It also states that the designer 
must be credited in any project related promotional material, which in this case has not 
happened on The Complainants website and Facebook page during their promotional 
timeframe. Also, that client consent shall not be unreasonably withheld, which we would argue 
has been the case here. 
 
With The Complainants raising this question of permission, and quoting a condition which 
includes “consent, which shall not be unreasonably withheld,” we’d like to outline why this 
relationship between ourselves and The Complainants exists as it does currently. Our 
company is an architectural design company, and we enter into design only agreements with 
all clients. Over time, we have also built selected client projects as a boutique construction 
side of the business. We carried out a concept/development/documentation design only 
process for The Complainants, and this process happened under a good relationship. The 
point where this changed was nearing the end of the design process, where after requests 
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from The Complainants for having our construction side of the business become involved to 
directly build this project, we advised that due to scheduling we could not be involved in this 
construction beyond a usual level of construction phase design consultation. From here there 
was an instant total break down in the relationship with The Complainants unhappy at our 
company not entering another agreement for construction. When we compare to the 10 years 
this company has operated in this industry, we noted their behaviour as extraordinary and 
unreasonable compared to all other client relationships. We feel that it is unreasonable for us 
not to be recognised as the designer/author of the works for a design outcome that is of such 
a high level, especially considering the breakdown in relationship with The Complainants was 
over unreasonable construction expectations. We trust that you will agree to our desire for a 
level of recognition, which is our right by Law.  
 
Response regarding ‘Endorsement’ 
We feel The Complainants are being misleading by only providing a selective portion of the 
Merriam-Webster definition of ‘endorse’ saying that “to endorse is “to approve openly”.” We 
would like to bring the Boards attention to the full version of the definition quoted by The 
Complainants, where: 
 
Definition of endorse 
2 a : to approve openly 
// endorse an idea 
especially : to express support or approval of publicly and definitely 
// endorse a mayoral candidate 
 
We then go on to state the Merriam-Webster definition for definitely, where: 
1 : in a definite way : in a way free of all ambiguity, uncertainty, or obscurity 
 
We therefore feel that a genuine endorsement would leave no uncertainty that a client 
supports us. A minimum example of this would be to state the clients names along with a 
written reference from those clients. If we were to publicise photographs of a finished building 
alone, that would leave uncertainty of whether the associated client actually supports us. 
Therefore to ‘convey the impression of a genuine endorsement’ we believe that we would 
need to publicise much more than three computer generated renders using digital techniques 
in order to take the building out of its environmental context, and make the surrounding 
cityscape and houses generic looking. 
 
Further, to ‘convey the impression of a genuine endorsement’, where that endorsement is a 
certain expression of support, we would at least have had to talk of The Complainants in our 
text. What we have publicised could leave the question of whether a client was involved in the 
‘computer generated’ project at all. In other portfolio projects we state the building project 
completion date, or who the building project was completed by. For this project we make no 
such statement, and we believe that our text, along with the use of rendered images leaves 
the impression on a website viewer that the project could still be theoretical. The Complaints 
Board came to the same interpretation saying “the use of rendered images rather than an 
actual photo of the property could leave the impression the house was still at the design stage.” 
 
The Complainants further speculation of what an average consumer may or may not think 
when viewing our website portfolio is unsubstantiated and irrelevant. We believe that what the 
Board deduced from viewing the portfolio is surely representative of what an average 
consumer would also decuce - “that the lack of endorsement for this design was further 
emphasised by the personal written endorsements for other projects”. The average consumer 
would also understand, that an in-house project (such as ‘Mackit Habitat’) would not require a 
testimonial to imply endorsement simply for the fact that the designer is the client - as this is 
the only project of its kind in the portfolio, we doubt this would alter a consumers perception 
of the precedent we have set for some projects including a testimonial and some not. 



  18/303
  Appeal 18/016 

12 

 

 
The lack of endorsement by the Complainants is further enhanced when a web search of the 
project address brings up The Complainants own project website, and Facebook page, which 
was promoted by them during the project works. These publications give endorsement to 
many contractors and professions involved in the project (Evidence Folder M attached) and 
makes no mention of Mackit as designers, or authors of the works anywhere, which would add 
to the lack of endorsement given, making it extremely clear that no endorsement has been 
made, especially when the designer is one of the most important participants in the project. 
 
On our website, under our new house portfolio, we have a mix of photos of finished buildings, 
along with renders. Apart from the project concerned, these other renders are designs that are 
not complete and finished physcial buildings. Therefore, we would think a person who has 
seen our renders on our website, and also happens to be aware that the cornered building 
has existed in a physical state for nearly two years, would draw a conclusion that we haven’t 
been well endorsed by The Complainants because we have not followed up the renders with 
actual interior photographs of the finished project after two years. We would also point out that 
any person has ready access to the Wellington City Council building consent search service, 
where they can request all the documentation on record for a specific residential or commercial 
property. In this case, an individual interested in the project would be able to access the 
complete documentation for the project, which heavily communicates our authorship of the 
works on all pages of the plans and specifications. 
 
We believe, and have legal advice, that even if The Complainants claim to copyright persists 
(which is still under legal dispute), as per copyright law Section 73 of the Copyright Act 1994 
(“the Act”), we would be allowed to display photos of the building on our website. Also as per 
Section 94 of the Act, we have a moral right to be identified as the author of the works. With 
the current situation of three computer renders on our website of a building that has physically 
existed in a near finished/finished state for two years, with no mention of The Complainants in 
the text, and with no written endorsment from them, as there is from other previous clients, we 
don’t believe we are implying any endorsment from The Complainants. We believe that our 
computer generated renders on our own website portfolio page go a small way to 
acknowledging our involvement without implying endorsment. 
 
Response regarding ‘Prominence of the Property’ 
The Complainants state that their June 2015 concerns were around prominence of the 
property. While they did state in these emails that in their opinion the property is “high profile”, 
their concern was that they did not want to “to place details of our project’s design and build 
in the public domain”. We agreed to produce images that removed distinguishing features and 
considered other factors as detailed in The Complainants evidence, but this was a specific 
request by us to publicise concept works of the project, while the project was still in an early 
design phase, and therefore we acknowledged their was secrecy around the project, at that 
stage. 
 
We did not publicise any other media until after the project construction was complete, and 
upon our knowledge of the building being complete (and therefore already in the public 
domain), we publicised the three computer generated renders of the building on our website. 
We still don’t see how we have placed any details of the project into the public domain that 
the public can’t physically see for themselves in what is built on site. 
 
We reiterate that The Complainants items of evidence B, C and D are being used in a 
misleading way, where we agreed to keep details of their project out of the public domain while 
their project was in an early design stage. We see what we did in June 2015 as complying 
with Basic Principle 4’s sense of social responsibility, and we also see what we publicised in 
January 2017 as complying with this sense of social responsibility since we waited for The 
Complainants to complete the building project before displaying our own graphic 
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representations of the work through computer generated renders, that only displayed an ‘off-
site’ view of the works. i.e no interior or on-site visuals. 
 
We note that The Complainants statement of the works that “The difference in style is 
impossible for passers-by to ignore.” We would then like to bring to the Boards attention again, 
that as described previously, while The Complainants claim to copyright is still under dispute, 
even if their June 2017 claim to copyright persists, I, being the original author of the work, hold 
the moral right to be identified as the author of the works. Part 4 Moral Rights of the Act, 
Section 94 (6), (6)(e) and (7). Therefore some relationship with a built structure, and a 
computer rendering on our own website is not an unreasonable existence. 
 
The Complainants have gone on to provide evidence of traffic counts around the site. But we 
also note that The Complainants have not provided any evidence for traffic numbers on other 
Wellington streets, therefore leaving a question over whether the numbers recorded are extra 
ordinary or normal. Please see attached evidence (IRO 4484 FYI Villanti road count.xlsx) 
where the Wellington City Council responded to a 2015 request asking for information relating 
to the roads maintained by the council with traffic counts of 5,000 vehicles or more daily. This 
spreadsheet makes it clear that there are many streets throughout Wellington with similar or 
higher vehicle counts to Tinakori Road. It is important to note that none of this evidence states 
how much of this traffic is unique, and not repetitive commuters, making these statistics 
inadequate for the purpose they are being provided for. Therefore we question why this 
evidence is being provided. We go on to question how any level of traffic, or The Complainants 
unsubstantiated claims of “visitors to Wellington who have stopped in the street to inspect our 
building” and strangers they converse with who know the property, raises awareness of our 
involvement in the project when we haven’t been acknowledged or advertised in any of The 
Complainants promotional material, their site signage, the building itself, nor on the streets in 
question. The only way a potential relationship may be drawn is from someone who has 
happened to take note of this particular building among all of the buildings on Tinakori Road 
and Hobson Street, and happen across our website portfolio before putting any relationship of 
the physical building and our computer renders together. We then wouldn’t think that someone 
making that relationship would be unreasonable given our moral right by Law to be 
acknowledged as the author of the works (where copyright is still under dispute). 
 
Summary 
In summary, The Complainants claim to copyright is still under dispute, but even if their claim 
to copyright persists, the Copyright Act 1994 gives us a moral right to be recognised as the 
author of the works. Also, no copyright is infringed by the communicating to the public the 
visual images of the work, and/or making a graphic representation of it. At this stage, we have 
only made graphic representations of the work through computer generated renderings, in an 
abstract setting without referring to the finished physical buildings location, setting, or owners.    
 
We feel we have acted in accordance with legal advice. 
 
We have acted in accordance with the design agreements in place for this project (which were 
not based on the NZIA standard contract), and we reiterate that the June 2015 consent sought 
from The Complainants was at an early stage of design, when the process was private. We 
acted with social and ethical responsibility to maintain privacy in the design process. This 
correspondence in no way formed an ongoing legal condition, it was an extension of courtesy, 
and we have still displayed this level of social and ethical responsibility at this stage. With the 
project works being on physical display to the public, we have only produced a graphical 
representation of it on our website, that doesn’t communicate anything more than what is 
already on public display at the physical site. 
 
The question of permission is only applicable if our advertisement were to portray a person or 
their property in a way likely to convey the impression of a genuine, definite endorsement. We 
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don’t believe our advertisement conveys this impression of genuine, definite endorsement for 
the reasons described previously.  
 
The Complainants state that their property is “extremely prominent”, but this is only their 
opinion based on no or inappropriate evidence. Also, their claim that our advertising is 
“unauthorised” is also unsubstantiated given there has been no legal decision on the dispute 
surrounding conditions of contract. Further, if an individual were to happen upon both the 
physical built works, and a graphic representation of the works on our website, then even if 
The Complainants claim to copyright persists, it would be appropriate for us to be recognised 
as the author of the works in accordance with the Copyright Act 1994 which gives us a moral 
right to be recognised as the author of the works. 
 
We request that the Complaints Board original decision, where the complaint was Not Upheld, 
remain the final ruling. 
 
Evidence provided: 
Evidence Folder M – Folder of website and social media screenshots of The Complainants 
promotional material (8 files) 
Evidence N - Spreadsheet data of traffic counts from WCC 
 

 
SUMMARY OF COMPLAINTS BOARD RULING 
 
The website advertisement for Mackit Architecture and Construction features three rendered 
images of a modern residential house.  The surrounding houses are white featureless images.  
The accompanying wording details the simple minimalist form, modern design and earthquake 
resilient properties of the design. 
 
The Complainants are concerned the advertisement uses images of their home and detail 
about the construction without consent.   
 
The Advertiser states copyright gives them a moral right to be recognised as the author of the 
work. It said there was no infringement as the images were abstract design with no reference 
to the building location, setting or owners. 
 
The Complaints Board said its consideration was limited to the wording of Rule 10 of the Code 
of Ethics relating to genuine endorsement. The Board said in its view there was nothing stated 
or implied in the rendered images of the property on the website that indicated support for the 
Advertiser. The lack of such endorsement for this design was further emphasised by written 
endorsements for other projects on the website. 
 
The Complaints Board ruled the advertisement did not refer to the property in a way that 
conveyed the impression of a genuine endorsement and was not in breach of Rule 10 or 
Basic Principle 4 of the Code of Ethics. 
 
The Complaints Board ruled the complaint was Not Upheld. 
 


