
 
 
 

COMPLAINT NUMBER 19/425 

COMPLAINANT C. Wright 

ADVERTISER Imperial Brands 

ADVERTISEMENT My Blu Radio 

DATE OF MEETING 10 December 2019 

OUTCOME 
Upheld 
Advertisement to be removed 

 

 
Description of Advertisement 
The radio advertisement for My Blu vaping features a woman explaining why she vapes. 
“Why do I vape with myblu? I care about my appearance. (Sound of a dress zip) How do I 
look sis? Hang on that’s my dress! Myblu.  Try yours today and vape with confidence.” The 
advertisement ends with the voiceover: “This actor is a former smoker who vapes, contains 
nicotine, R18 only.”   
 
Summary of the Complaint  
The Complainant was concerned the advertisement was promoting vaping and should not 
be aired on national radio at breakfast time. The Complainant was concerned the 
advertisement was encouraging vaping because it’s good for your appearance and did not 
mention any of the negative health implications. 
 
Issues Raised: 

• Truthful Presentation 

• Social Responsibility 
 
Summary of the Advertiser’s Response  
The Advertiser defended the advertisement and said it was not misleading and had been 
prepared and placed with a due sense of social responsibility. The advertisement is not 
currently playing on New Zealand radio. 
 
Summary of the Complaints Board Decision  
The Complaints Board upheld a complaint about a radio advertisement for Myblu vaping 
equipment. The Board said the advertisement was misleading because it implied that vaping 
is a safe activity and you can “Vape with Confidence”.  
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Relevant ASA Codes of Practice 
 
The Chair directed the Complaints Board to consider the complaint with reference to the 
following codes: 
 

ADVERTISING STANDARDS CODE  
  
Principle 2: Truthful Presentation: Advertisements must be truthful, balanced and 
not misleading.    
  
Rule 2 (b) Truthful Presentation: Advertisements must not mislead or be likely to 
mislead, deceive or confuse consumers, abuse their trust or exploit their lack of 
knowledge. This includes by implication, inaccuracy, ambiguity, exaggeration, 
unrealistic claim, omission, false representation or otherwise. Obvious hyperbole 
identifiable as such is not considered to be misleading.  
  
THERAPEUTIC AND HEALTH ADVERTISING CODE  
  
Principle 1: Social Responsibility: Therapeutic and Health advertisements shall 
observe a high standard of social responsibility particularly as consumers often rely 
on such products, devices and services for their health and wellbeing.  
  
Principle 2: Truthful Presentation: Advertisements shall be truthful, balanced and 
not misleading. Advertisements shall not mislead or be likely to mislead, deceive or 
confuse consumers, abuse their trust, exploit their lack of knowledge or without 
justifiable reason, play on fear. This includes by implication, omission, ambiguity, 
exaggerated or unrealistic claim or hyperbole. 

 
Relevant precedent decisions 
In considering this complaint the Complaints Board referred to three precedent decisions, 
Decisions 18/428 and19/305, which were Upheld and 19/363, which was Not Upheld.  
 
The full versions of these decisions can be found on the ASA website: 
https://www.asa.co.nz/decisions/ 
 
Decision 18/428 concerned four advertisements for Alt New Zealand, each with a theme: 
“Get Fit”, “Get Old”, “Get Young” and “Get Rich”. The “Get Free. Get Fit” advertisement 
showed a fit-looking woman leaping through a line drawing in the shape of an alt e-cigarette 
device. The text says: “Get Free, Get Fit. Stop smoking and your lung capacity can increase 
by up to 30%.” The “Get Free. Get Rich” advertisement showed a man with a handful of 
$100 bills feeding them through a line drawing in the shape of an alt e-cigarette device. The 
text says: “Stop smoking and you could save $7000 Dollars a Year”. The “Get Free. Get Old” 
advertisement showed a close-up of a man’s eye as he is looking through a line drawing in 
the shape of an alt e-cigarette device. As he does so the camera pans backwards to reveal 
the man has white hair and a white beard. The text says: “Stop smoking and you could add 
10 years to your life expectancy.” The “Get Free. Get Young” advertisement shows an image 
of a smiling woman looking through a line drawing which is the shape of an alt e-cigarette 
device. As she does so she gives a wink. The text says: “Stop smoking before you’re 25 and 
your lungs can regenerate.” 
 
A majority of the Complaints Board said all four advertisements were making therapeutic 
claims which had not been adequately substantiated.  
 
Decision 19/305 concerned a television advertisement for myblu Vape Device. The 
advertisement introduces three different people who use myblu Vape Device, each for 

https://www.asa.co.nz/decisions/
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different reasons: savings, appearance and fitness. The script includes the following: “My 
Savings - $60 last week – more than we made on tips… My Appearance – Not bad. Hey, 
that’s not my good side…My Fitness – Keep up bro.” The advertisement ends with the line: 
“My Freedom – myblu. Vape with confidence.” 
 
The Complaints Board said the advertisement did not observe a high standard of social 
responsibility because the advertisement implies that vaping is a safe activity and you can 
“Vape with Confidence”. The Complaints Board said that while the studies referred to by the 
Advertiser support the view that vaping is less harmful than smoking, they do not support the 
view that there are no risks at all associated with vaping. 
 
Decision 19/363 concerned three television advertisements for ALT vaping products, each 
featuring a different fruit or vegetable: broccolini, banana and rhubarb. The Complaints 
Board said the general consumer takeout of the advertisements was switching from smoking 
to ALT will cost less and cause less harm. The Complaints Board agreed two of the 
advertisements made health benefits claims that were substantiated and were socially 
responsible. 
 
  
Complaints Board Discussion 
Consumer Takeout   
The Complaints Board agreed the consumer takeout was: If you care about your 
appearance vape (with Myblu), don’t smoke. 
 
Audience 
The advertisement played on More FM. The Complaints Board noted that according to the 
More FM website, its target audience is “Females 30-49 & Household Shoppers”. The Board 
said while this is the target audience there would still be some listeners under the age of 
eighteen.  
 
The Complaints Board noted the Complainant queried why vape advertising was allowed 
when tobacco advertising is illegal under the Smoke-Free Environments Act.  The Board 
confirmed this was a matter for the Ministry of Health and noted information about this is 
available on the Ministry’s website: https://www.health.govt.nz/our-work/preventative-health-

wellness/tobacco-control/vaping-and-smokeless-tobacco 
 
Therapeutic and Health Advertising Code: Does it apply? 
The Board considered the Complaint under the Therapeutic and Health Advertising Code. 
 
Are there any therapeutic or health benefit claims made, and if so, have they been 
substantiated?  
The Complaints Board said the advertisement did make a health benefit claim and therefore 
the Therapeutic and Health Advertising Code did apply.  
 
The Complaints Board referred to the definition of “health benefit” under the Therapeutic and 
Health Advertising Code, which includes the benefit of “the maintenance or promotion of 
health or wellness”, and “maintaining the normal structure or function of the body”. The 
Complaints Board said the health benefit claim made in the advertisement was if you vape 
instead of smoking, it will benefit your appearance.  
 
The Complaints Board said the advertisement contained an implied claim that if you vape, 
you will keep in good physical shape. This suggestion was conveyed when the woman in the 
advertisement zipped up her dress and asked: “How do I look sis?”.  
 

https://www.health.govt.nz/our-work/preventative-health-wellness/tobacco-control/vaping-and-smokeless-tobacco
https://www.health.govt.nz/our-work/preventative-health-wellness/tobacco-control/vaping-and-smokeless-tobacco
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The Complaints Board noted the comment from the Advertiser that people who vape “do not 
have tar stained fingers, when compared to cigarettes”. 
 
The Complaints Board noted that the advertiser provided evidence sourced from the Ministry 
of Health which stated that vaping is “much less harmful than smoking”. 
 
The Complaints Board agreed that while the advertisement did make a health benefit claim, 
it had been adequately substantiated.  
 
Was the advertisement misleading? 
The Complaints Board said however that the advertisement was misleading. This is because 
the advertisement implied that vaping is a safe activity because you can “Vape with 
Confidence”.  
 
The Board referred to a precedent decision, 19/305, which concerned a television 
advertisement for Myblu vape device. The Complaints Board said the advertisement did not 
observe a high standard of social responsibility because the advertisement implied that 
vaping is a safe activity and you can “Vape with Confidence”. The Complaints Board said 
that while the studies referred to by the Advertiser support the view that vaping is less 
harmful than smoking, they do not support the view that there are no risks at all associated 
with vaping.  
 
The Complaints Board said that decision was relevant to the complaint before it, and the 
conclusion that it was misleading to say you can “Vape with Confidence” still applied.  
 
Did the advertisement observe a high standard of social responsibility? 
The Complaints Board said the advertisement did not observe a high standard of social 
responsibility, taking into account context, medium, audience and product, and was in 
breach of Principles 1 and 2 of the Therapeutic and Health Advertising Code. 
 
 
Advertising Standards Code 
The Complaints Board then considered the complaint under the Advertising Standards 
Code. 
 
Was the advertisement misleading? 
The Complaints Board said the advertisement was misleading. This is because the 
advertisement implied that vaping is a safe activity because you can “Vape with Confidence”.  
 
 
In Summary 
The Complaints Board agreed that the advertisement was in breach of Principles 1 and 2 of 
the Therapeutic and Health Advertising Code and Principle 2 and Rule 2(b) of the 
Advertising Standards Code. 
 
Outcome 
The Complaints Board ruled the complaint was Upheld. 
 
Advertisement to be removed. 
 
 
 
 
 
 

APPEAL INFORMATION 

According to the procedures of the Advertising Standards Complaints Board, all 
decisions are able to be appealed by any party to the complaint. Information on 
our Appeal process is on our website www.asa.co.nz. Appeals must be made in 
writing via email or letter within 14 days of receipt of this decision. 
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APPENDICES 
 

1. Complaint 
2. Response from Advertiser 
3. Response from Media  

 
  
 
 
Appendix 1 
 
COMPLAINT FROM C WRIGHT  
 
Advertising vaping is the same as cigarettes. And our schools are changing their policies to 
reflect this. Synthetics and all, it is a serious problem.  
 
This is breakfast radio, listening for the news... it is suggested that I could be vaping instead 
of smoking a cigarette, because I look good in what I am wearing? What about all the 
negative health implications? 
 
Is vaping better than cigarettes? We no longer allow advertisements promoting smoking, 
why are we promoting vaping?! 
 
Under the guidance of a professional stop smoking programme facilitator maybe this is 
helpful.  
 
But certainly not on national radio at breakfast time.  
 
Appendix 2 
 

1. This letter forms part of Imperial Tobacco Brands New Zealand's ("ITNZ") response 

to Complaint 19/425 received by the Advertising Standards Authority ("Authority") 

concerning a radio commercial prepared by ITNZ and broadcast on More FM at 

6.55 am on 10 September 2019 referencing ITNZ's myblu product 

("Advertisement").  

2. The Advertisement is not currently playing on New Zealand radio.  The 

Advertisement was last played on 5 October 2019.  ITNZ has no current plans to 

reuse the Advertisement. Notwithstanding this, ITNZ wishes to defend all of the 

claims raised in the Complaint. 

The Advertisement 

3. The Advertisement is an audio clip featuring voice actors.  The following script is 

used in the audio clip: 

[Sound of hairdryer] 

Why do I vape with myblu? I care about my appearance.  

[Zip dress sound] How do I look sis? Hang on that's my dress! 

My appearance.  Myblu.  Try yours today and vape with 

confidence.  
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This actor is a former smoker who vapes, contains nicotine, R18 

only.   
 

Previous Complaint 

4. Complaint 19/305 concerned a television commercial prepared by ITNZ as part of 

the same cross-platform campaign as the Advertisement.  ITNZ provided its 

response to the complaint by way of a letter dated 20 September 2019.  On 15 

October 2019, the Board upheld in part Complaint 19/305.   

5. In this response, ITNZ has summarised rather than repeated all of the detail of its 

letter dated 20 September 2019.   

6. The Board's reasoning in its decision dated 15 October 2019 does not apply in full 

to the present Complaint.  In particular, in its previous decision, a majority of the 

Board decided that: 

(a) a claim relating to fitness in the TV advertisement was a therapeutic or 

health claim, such that the Therapeutic and Health Advertising Code 

applied.  The Advertisement at issue in the current Complaint does not 

contain a claim relating to fitness, so this reasoning does not apply; and  

(b) the TV advertisement did not observe a "high standard of social 

responsibility" under the Therapeutic and Health Advertising Code.  

Because the Therapeutic and Health Advertising Code does not apply to 

the current Advertisement, the "high" standard of social responsibility does 

not apply.  While ITNZ's position is that the Advertisement does meet a 

high standard of social responsibility, it is sufficient that it was placed with 

"a due sense of social responsibility" in accordance with Principle 1 of the 

Advertising Standards Code. 

7. We address each of these points in further detail below. 

ITNZ's approach to advertising and the Advertisement 

8. As set out at paragraphs 14 to 19 of our 20 September 2019 letter, the law 

governing vaping products is in a state of flux.  Until amendments are made to the 

Smoke-free Environments Act 1990 ("SFE Act"), the Ministry of Health ("MoH") has 

recognised that responsible advertising of vaping products is acceptable.  The MoH 

also considers that vaping products have the potential to contribute to the 

"Smokefree 2025" goal.   

9. MoH guidelines recommend that retailers trade responsibly and not advertise or sell 

vaping products to children and young people under 18 years of age.1  ITNZ's 

approach to the advertising of vaping generally, including in relation to the 

Advertisement, has been guided by the MoH's directive to "trade responsibly".  It 

takes its approach to advertising seriously and its intention and goal is always to 

advertise in a responsible way.   

 
1 See https://www.health.govt.nz/our-work/preventative-health-wellness/tobacco-control/vaping-and-
smokeless-tobacco.  

https://www.health.govt.nz/our-work/preventative-health-wellness/tobacco-control/vaping-and-smokeless-tobacco
https://www.health.govt.nz/our-work/preventative-health-wellness/tobacco-control/vaping-and-smokeless-tobacco
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Relevant principles 

10. The Authority has identified the following principles and rules as being applicable 

based on the Complaint received: 

Advertising Standards Code ("ASA Code")  

Principle 1 provides: 

Social Responsibility: Advertisements must be prepared and 

placed with a due sense of social responsibility to consumers 

and to society. 

Principle 2 provides: 

Truthful Presentation: Advertisements must be truthful, balanced 

and not misleading. 

Rule 2(b) provides:  

Advertisements must not mislead or be likely to mislead, deceive 

or confuse consumers, abuse their trust or exploit their lack of 

knowledge. This includes by implication, inaccuracy, ambiguity, 

exaggeration, unrealistic claim, omission, false representation or 

otherwise. 

Obvious hyperbole identifiable as such is not considered to be 

misleading. 

Therapeutic and Health Advertising Code ("THA Code")  

Principle 1 provides: 

Therapeutic and Health advertisements shall observe a high 

standard of social responsibility particularly as consumers often 

rely on such products, devices and services for their health and 

wellbeing. 

Principle 2 provides: 

Advertisements shall be truthful, balanced and not misleading. 

Advertisements shall not mislead or be likely to mislead, deceive 

or confuse consumers, abuse their trust, exploit their lack of 

knowledge or without justifiable reason, play on fear. This 

includes by implication, omission, ambiguity, exaggerated or 

unrealistic claim or hyperbole.   

Applicability of the THA Code to the Advertisement  

11. ITNZ's position is that the THA Code does not apply to the Advertisement.  

12. The THA Code regulates advertising for therapeutic products (medicines and 

medical devices), health services and methods of treatment.  It may also apply 
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when therapeutic or health claims are made in advertisements for other products or 

services.   

13. The THA Code defines a number of key terms, including: 

"medicine", which is "any substance or article or active ingredient 

that is manufactured, imported, sold, or supplied wholly or 

principally for administering to one or more human beings for a 

therapeutic purpose";  

"medical devices", which are "devices that have a therapeutic 

purpose"; and 

"therapeutic purpose", which (among other things) is "preventing, 

diagnosing, monitoring, alleviating, treating, curing, or 

compensating for, a disease, ailment, defect, or injury" and 

"influencing, inhibiting, or modifying a physiological process".  

14. The Advertisement is not subject to the THA Code for the following reasons:  

(a) Myblu is not a medicine: Myblu is not a substance, article, or active 

ingredient manufactured, imported, sold, or supplied for a therapeutic 

purpose.  Myblu is an electronic device that heats a liquid turning it into an 

aerosol (vapour) which the user inhales.  It is not used to affect disease, 

ailment, defect, injury, or physiological process.   

(b) Myblu is not a medical device: Myblu does not have a therapeutic purpose.  

Myblu is not a smoking cessation device.  

(c) The Advertisement does not make any therapeutic or health claims: The 

Advertisement does not claim that use of the myblu vaping device caused 

the voice actor featured in the Advertisement to stop smoking or transition 

to vaping.  The Advertisement simply identifies a voice actor who 

represents former smokers who have transitioned to vaping.   

(d) The Advertisement does not contain the "My Fitness" claim that a majority 

of the Board considered was a therapeutic claim in relation to Complaint 

19/305.  Instead, the Advertisement only contains the "My Appearance" 

claim.  This claim was implicitly accepted by the Board in considering 

Complaint 19/305 as not being a therapeutic or health claim.   

15. Given that the THA Code does not apply to the Advertisement, ITNZ proceeds to 

consider Principles 1 and 2, and rule 2(b) of the ASA Code below. 

Principle 1 – ASA Code  

16. Principle 1 requires that advertisements are prepared and placed with a due sense 

of social responsibility to consumers and to society.  How advertisements are 

prepared and placed is relevant to the enquiry under Principle 1.   Other relevant 

factors include consumer takeout, the context, medium and intended audience of 

the advertisement, the product being advertised, generally prevailing community 

standards and previous decisions.2   

 
2 Advertising Standards Authority Code, "Interpreting the Code".  
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Preparation of the Advertisement 

17. As described in above, ITNZ conscientiously prepared the Advertisement in line 

with recommended New Zealand practices in relation to the advertising of vaping 

and its own internal procedures.  

Placement and context 

18. The Advertisement was played on More FM.  51% of More FM's listeners are 

between 35 and 64.3   

Medium 

19. Radio advertisements are short by necessity in order to hold consumer attention.  

Notwithstanding the restrictions of the medium, ITNZ included in the Advertisement:  

(a) an explanation that the actor is a former smoker who vapes;  

(b) a disclaimer that the product contains nicotine; and  

(c) an "R18" disclaimer. 

Intended audience  

20. The Advertisement is targeted to an everyday adult concern about appearance.  

This concern is unlikely to attract interest from other age groups such as children or 

young people.  The Advertisement also includes an R18 age restriction.  The 

content of the Advertisement, as well as the statement that the actor is a former 

smoker who vapes, confirms that the target audience is current smokers, not 

individuals who do not smoke. 

21. For these reasons, ITNZ submits that the Advertisement was placed with a due 

sense of social responsibility.   

Principle 2 and Rule 2(b) – ASA Code  

22. Principle 2 and Rule 2(b) require that advertisements are truthful, balanced and not 

misleading, deceptive or confusing. 

23. The Complaint suggests that the Advertisement: 

(a) claims that vaping is a better option than smoking/cigarettes; and  

(b) there are no (or few) negative health implications of vaping. 

24. In relation to these points:  

(a) ITNZ does not consider that the Advertisement makes the claim that 

vaping is a better option than cigarettes.  However, even if it did, ITNZ is 

able to substantiate that this such a claim would be accurate and not 

misleading.  At paragraph 33 of our letter dated 20 September 2019, we 

identified a range of substantiation materials that would support this claim.   

 
3 See https://www.trb.co.nz/brand-profiles/more-fm.  

https://www.trb.co.nz/brand-profiles/more-fm
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(b) ITNZ does not consider that the Advertisement makes the claim that there 

are no (or few) negative health implications of vaping.   

25. Instead, when the Advertisement is assessed as a whole, the Advertisement simply 

makes an implied or indirect comparative claim about the appearance benefits that 

a former smoker who has transitioned to vaping receives.   

26. It is common knowledge that the use of vaping products, such as myblu, mean that 

users do not have tar stained fingers, when compared to cigarettes.  ITNZ has 

recognised that this is important to consumers in its New Zealand consumer focus 

groups. This substantiates the implied claims in relation to appearance in the 

Advertisement.   

27. In the Board's decision in relation to Complaint 19/305, a majority of the Board 

specifically (and correctly, in ITNZ's submission) held that "the Advertiser had 

provided sufficient substantiation to support their view that you will … improve your 

appearance … if you vape instead of smoking".   

Complainant's proposal that advertising vaping should not be allowed when 

smoking is not allowed to be advertised 

28. The Complainant has raised an issue that advertising vaping should not be allowed 

when smoking is not allowed. 

29. The MoH enforces the Smoke-free Environments Act 1990 ("SFE Act"), which 

contains certain restrictions on the advertising of products manufactured from 

tobacco.  As noted above, ITNZ has been conscious of the MoH's publicly-stated 

position on its approach to the enforcement of the SFE Act in relation to vaping 

products and ITNZ has followed the MoH's guidance by adopting a responsible 

approach to advertising vaping products.  

30. Further and in any event, ITNZ respectfully submits that this point should not be 

considered by the Complaints Board.  The question of whether advertising of vaping 

should be allowed is a matter of policy and law to be considered by the Government 

and the MoH, not the Complaints Board.   

 

Conclusion 

31. In light of the above, ITNZ requests that the Complaints Board determine that: 

(a) the THA Code is not applicable to the Advertisement; and 

(b) Principle 1, Principle 2 and rule 2(b) of the Advertising Standards Code 

have not been breached. 

(c) Complaint 19/425 is not upheld.   

32. ITNZ would welcome the opportunity to respond to any further comments or queries 

that the Complaints Board may have.   
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A basic, neutral description of the 

advertisement  

See attached response letter.  

Date advertisement began 
September 2019  

Where the advertisement appeared (all 

locations e.g. TV, Billboard, Newspaper 

Website 

Radio.  

Is the advertisement still accessible – where 

and until when? 

No further broadcast scheduled, the 

Advertisement was last broadcast on 5 

October 2019.   

A copy of digital media file(s) of the 

advertisement – if the complaint relates to 

on-screen graphic, please send a broadcast 

quality version. 

 

Who is the product / brand target audience? 
Current smokers over 18 years old.   

Clear substantiation on claims that are 

challenged by the complainant.  

See attached response letter.  

The response from the advertiser is included 

in the published decision.  The ASA is not 

able to accept confidential or proprietary 

information.  Please contact the Complaints 

Manager if this is an issue. 

 

For Broadcast advertisements: 
 

A copy of the script 
See attached response letter.  

A copy of the media schedule and spot list 

(Please remove all financial information)  

To be provided. 
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Appendix 3 

RESPONSE FROM MEDIAWORKS 

This campaign featured audio that was supplied to us by an outside agency, so we’ll allow 
them to reply to this complaint on behalf of their client.   
 
As a responsible broadcaster, we queried several aspects of the product at the time. We 
asked for the website to be removed, because it mentioned nicotine. From an e-mail on 
September 6: “We're not allowed to advertise any nicotine products that are derived from 
tobacco. So if Blu Vape have any such products on their website, we won't be able to 
include their web address in the audio. Can you please double check with your client as to 
where the nicotine in their products comes from? If they are tobacco products, they won't be 
able to advertise them.”  
 
Our National Creative Director also queried the actual content of the product on the same 
day: “I have never heard of Synthetic Tobacco. As long as the advertisments comply with all 
current legislation, including the Medicines Act and SmokeFree Environments Act. Thank 
you for ensuring the client also follows the MediaWorks guidelines, however, our guidelines 
state advertising must target current smokers. The advertisements disclaimer says "This 
actor is a former actor who vapes". There is a possibility that the listener may think that this 
product is only suitable for former smokers, not current.”  
 
After a phone call with the TRB, also on the same day he received this reply: “I believe the 
agency has done their due diligence in making sure it complies with the current legislation.”   
Once the website was removed from the campaign, it went to air in the form the listener 
heard.   
 
 
 


