
 
 

COMPLAINT NUMBER 20/095 

ADVERTISER Spark NZ 

ADVERTISEMENT Spark NZ Television 

DATE OF MEETING 21 April 2020 

OUTCOME 
Not Upheld 
No further action required 

 

 
Summary of the Complaints Board Decision  
The Complaints Board did not uphold a complaint about a Spark NZ television advertisement 
for 5G technology. The Board said the advertisement was not misleading because the majority 
of consumers would recognise that the advertisement was a creative portrayal of what Lord 
Ernest Rutherford might say if he was alive now, to witness “the dawn of 5G”. 
 
Description of Advertisement 
The television advertisement for Spark NZ Ltd shows what appears to be an old black and 
white movie of New Zealand scientist Lord Ernest Rutherford sitting at a desk reading from a 
sheet of paper. Lord Rutherford’s speech has been altered using technology, so it appears he 
is saying “…One hundred and twenty-five years ago, my research helped give rise to the first 
form of wireless communication. Since then, the world has witnessed unprecedented 
innovation. Today, machines learn, information has become currency, and we now stand at 
the dawn of 5G, the fifth generation of wireless technology. Just as I could only dream of the 
advancement of your time, I implore you now to dream of what lies ahead…” At the end of the 
advertisement it is revealed that it is a computer graphics imaging (CGI) of Lord Rutherford. 
 
Summary of the Complaint  
There were two complaints about this advertisement. The first Complainant was concerned 
the advertisement was misleading because it shows Lord Rutherford speaking favourably 
about a Spark product, as if he is using his own words. The second Complainant was 
concerned the edited portrayal of Lord Rutherford was dishonest and false. 
 
Issues Raised: 

• Truthful Presentation 
 
Summary of the Advertiser’s Response  
The Advertiser defended the advertisement and said a reasonable consumer would know the 
video is a recreation and not the actual words spoken by Lord Ernest Rutherford, who died in 
1937. 
 
The Advertiser said the advertisement reveals the technology used to make the film and the 
script both indicate the research referred to was 125 years ago.  
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Relevant ASA Codes of Practice 
 
The Chair directed the Complaints Board to consider the complaint with reference to the 
following codes: 

ADVERTISING STANDARDS CODE 

 
Principle 2: Truthful Presentation: Advertisements must be truthful, balanced and 
not misleading.   
 

Rule 2(b) Truthful Presentation: Advertisements must not mislead or be likely to 
mislead, deceive or confuse consumers, abuse their trust or exploit their lack of 
knowledge. This includes by implication, inaccuracy, ambiguity, exaggeration, 
unrealistic claim, omission, false representation or otherwise. Obvious hyperbole 
identifiable as such is not considered to be misleading. 

 
Relevant precedent decision 
In considering this complaint the Complaints Board referred to a precedent decision, Decision 
19/386 which was Not Upheld.  
 
The full version of this decision can be found on the ASA website: 
https://www.asa.co.nz/decisions/ 
 
Decision 19/386 concerned a television advertisement for Vodafone’s 5G service which 
showed a dog in New Zealand being operated on by a veterinary surgeon based in Japan. 
The Complainant was concerned the advertisement was misleading because there is no 5G 
system in New Zealand that could link continents in order to provide the level of connectivity 
portrayed in the advertisement. The 5G technology shown in the advertisement is a local high-
speed network and relies on existing cable-based connectivity based outside New Zealand.  
 
The Complaints Board said the advertisement was not misleading and provided an illustration 
of a potential benefit of 5G technology. The Board noted the Advertiser’s comment that the 
advertisement is intended to illustrate the benefits of 5G technology, by showing it can enable 
remote surgery of the kind depicted in the advertisement. The Advertiser referred to examples 
of this occurring in other countries such as China.  
 
 
Complaints Board Discussion 
Consumer Takeout   
The Complaints Board agreed the consumer takeout of the advertisement was 5G is one of 
the biggest scientific innovations in history since the time of Lord Ernest Rutherford. The 
Complaints Board agreed the advertisement created the impression that Lord Rutherford 
would have supported 5G technology. 
 
Is the advertisement misleading? 
The Complaints Board said the advertisement was not misleading. This is because the 
majority of consumers would recognise that the advertisement was a creative portrayal of what 
famous New Zealand scientist Lord Rutherford might say if he was alive now, to witness “the 
dawn of 5G”. The Complaints Board noted that this technique of imagining what a deceased 
person might think is commonly used in other creative forms, such as novels and films. 
 
The Complaints Board said the advertisement uses up-to-date technology, enabled by 5G, to 
make a hologram of a historical speech by Lord Rutherford. In this speech he says “…One 
hundred and twenty-five years ago, my research helped give rise to the first form of wireless 

https://www.asa.co.nz/decisions/
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communication.” This statement makes it clear the scenario portrayed is a fantasy because 
no one could have lived that long ago and still be able to talk about it.  
 
The Complaints Board noted that at the end of the advertisement the technology used to 
create the scene is revealed; the film changes from black and white to colour and the CGI 
image disintegrates. 
 
The Complaints Board discussed whether it was acceptable to edit footage to give the 
impression a person is saying something they didn’t actually say.  

The Complaints Board said the use of this practice is something which should be considered 
on a case by case basis. In this case the advertisement was created with the assistance of, 
and approved by, members of Lord Rutherford’s estate. The Complaints Board said this 
endorsement meant the Advertiser had acquired the relevant permission to use the footage of 
Lord Rutherford.  

The Complaints Board said there would be circumstances where using edited footage would 
not be appropriate, particularly in cases where permission to use the footage had not been 
acquired or the person was recently deceased or still living. 

The Complaints Board said these considerations are especially important given the risk that 
the spread of “fake news” can be used to mislead consumers. 
 
The Complaints Board said taking into account context, medium, audience and product the 
advertisement was not misleading and was not in breach of Principle 2 or Rule 2(b) of the 
Advertising Standards Code. 
 
 
Outcome 
The Complaints Board ruled the complaint was Not Upheld. 
 
No further action required. 
 
 

APPEAL INFORMATION 

According to the procedures of the Advertising Standards Complaints Board, all 
decisions are able to be appealed by any party to the complaint. Information on 
our Appeal process is on our website www.asa.co.nz. Appeals must be made in 
writing via email or letter within 14 calendar days of receipt of this decision. 
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APPENDICES 
 

1. Two Complaints 
2. Response from Advertiser 
3. Response from Media  

 
  
 
 
Appendix 1 
 
COMPLAINT 1 
 
Television Ad Details: Channel 3 News Hub 2020-03-09 6pm to 7pm  
 
It is inappropriate to have an iconic deceased New Zealander such as Ernest Rutherford 
claiming to endorse Spark's 5G internet platform. To show Ernest Rutherford speaking 
favourably about Spark's product as if the words spoken were his own is false and misleading.  
Where do we draw the line? Will it be fair and appropriate to have Edmund Hillary endorse the 
product next week followed by Nelson Mandela the following week?  
 
COMPLAINT 2 
 
Television Ad Details: 3 Married at First Sight 2020-03-09 2.10pm  
 
I know that for some people 5 G is a problem but I do not have enough information to form an 
opinion so I find the fake "live " Ernest Rutherford advert promoting it highly offensive in its 
falseness What on earth would Ernest Rutherford actually know about 5G considering how 
long he has been dead. This so screams "scam" I find this ad totally dishonest false and so it 
could bring me to a decision very different from the intent. The day date and I report seeing 
this ad is NOT the first time I have seen it  
 
Appendix 2 
 
RESPONSE FROM ADVERTISER, SPARK NEW ZEALAND TRADING LIMITED 
 

RE: Complaint 20/095 (Spark NZ Ltd Television) 

1. Thank you for your letter of 18 March 2019 and agreeing to extend the deadline for 
response to 7 April 2020. Complaint 20/095 relates to two complaints regarding Spark’s 
television advertisement for its 5G Stater Fund, featuring a computer graphics imaging 
(CGI) version of the late Lord Earnest Rutherford (Spark’s 5G Ad). The complaints can 
be summarised as:  

(a) Complainant 1 alleges that the use of Lord Rutherford’s image in an “as live” 
format is dishonest or false as Lord Rutherford had no knowledge of 5G. 

(b) Complaint 2 alleges that Spark’s 5G Ad is misleading as it suggests Lord 
Rutherford is endorsing Spark’s 5G internet platform and products.   

2. We wish to defend Complaint 20/095. At Schedule 1 is a completed ASA response 
template setting out key advert information and below are our additional comments.   

3. We note the ASA has identified the relevant section in the Advertising Codes of Practice 
as Principle 2, Rule 2(b) (Truthful Presentation).  
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Spark’s 5G Ambitions 

4. 5G is the fifth generation of wireless technology. It has the potential to bring super-fast 
downloads, minimal latency, massive connectivity and increased reliability. Spark 
believes that 5G will open up huge possibilities for business and the way New 
Zealanders work and live.  

5. Spark has already begun its 5G rollout, with a 5G service available to selected locations 
in Alexandra, Westport, Twizel, Tekapo, Hokitika and Clyde. While New Zealand waits 
for the anticipated Radio spectrum auction later this year, Spark wants New Zealand 
businesses to start thinking about the possibilities that this new technology will enable. 
This is an exciting time for innovation and Spark wants to help facilitate this and support 
our most progressive thinkers. 

6. Spark believes it is uniquely placed to help innovative kiwi businesses on their 5G 
mission. The purpose of Spark’s 5G Ad was to ask New Zealanders to look past the 
technology of today and consider what might be possible with 5G tomorrow. Spark has 
created a 5G Innovation Fund to support and spur promising innovations.   

 

Spark’s 5G Ad 

7. Spark’s 5G Ad is intended to inform and excite kiwi business about Spark’s 5G Starter 
Fund. In Spark’s view, Lord Rutherford is one of New Zealand’s greatest innovators and 
is an appropriate symbol to convey the possibilities of 5G.  

8. This is particularly so in light of his involvement in early forms of wireless technology. 
Lord Rutherford was awarded a Research Fellowship from the Royal Commission for 
the Exhibition of 1851, to travel to England for postgraduate study at the Cavendish 
Laboratory, University of Cambridge. Under the leadership of J. J. Thomson, Lord 
Rutherford managed to detect radio waves at half a mile and briefly held the world record 
for the distance over which electromagnetic waves could be detected.  

9. In our view, the use of Lord Rutherford’s image in Spark’s 5G Ad is neither misleading 
nor dishonest in the manner suggested by the complaints. Specifically, our view is that: 

(a) A reasonable consumer would not believe that the video images or audio are 
actual recordings of Lord Rutherford. Lord Rutherford died in 1937, a fact that 
appears to be understood by both complaints. Further, toward the end of the 
advertisement, the images of the original scene are gradually removed to reveal 
the technology behind creating this film. It goes from a black and white film to 
reveal the colourful 3D models shown as a 3D lidar scan. This technique was 
deliberately used to show that the scene and performance was constructed using 
CGI. 

(b) The words in the script were carefully written so as to make it clear that this a re-
creation. In particular, we note that the launch script starts ‘125 years ago, my 
research helped give rise…’. Further, in the 30 sec cut-down version of the 
advertisement, the second line of the script reads ‘We now stand at the dawn on 
5G… ‘ and the next line says ‘Just as I could only dream of the advancements of 
your time.’.  

(c) Spark’s 5G Ad does not suggest that Lord Rutherford is (or was) an expert in 5G 
technology. Lord Rutherford died well before mobile 5G technology was 
established or even contemplated. Our view is that a reasonable consumer would 
be aware of these facts and that the images and audio were clearly produced using 
CGI. 

(d) Spark’s 5G Ad does not suggest that Lord Rutherford is promoting Spark’s 
products or services. Our view is that a reasonable consumer would be aware that 
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Lord Rutherford died many years ago and that images and audio were clearly 
produced using CGI.  

10. For completeness, we also note that Spark’s 5G Ad was created with the assistance of, 
and approved by, members of Lord Rutherford’s estate.  

11. We consider that the nature of the association of Lord Rutherford to either 5G or Spark 
has been presented truthfully, and that the overall impression of Spark’s 5G Ad is not 
misleading, in compliance with Principle 2, Rule 2b. 

12. Should you have any questions or require further information, please do not hesitate to 
contact me.  
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Schedule 1 

A copy of digital media file(s) 

of the advertisement 

https://transfer.clemenger.co.nz/?u=VtDZQu&p=M63NZ4 

 

Is the advertisement still 

accessible – where and until 

when? 

No. This advertisement has been pulled due to COVID 

19. Spark will consider opportunities to re-launch when 

appropriate. 

List of where the 

advertisement is placed  

Television 

Radio 

Outdoor 

Newspaper 

Website 

Digital and Social Media 

A copy of the script 
Attached in email.  

A copy of the media schedule 

and spot list 

(Please remove all financial 

information)  

Attached in email.  

CAB key number and rating 
60” BRAND: SPK/060/00770 

30” BRAND: SPK/030/00771 

Rating = G 

Who is the product / brand 

target audience? 

New Zealand businesses and innovators 

 

Appendix 3 
 
RESPONSE FROM THE COMMERCIAL APPROVALS BUREAU  

Thank you for the opportunity to comment on the complaints that the above commercial is not 
a truthful presentation as it is impossible for Ernest Rutherford, who died in 1937, to endorse 
Sparks 5G technology.   
  
In our opinion using Ernest Rutherford to endorse Spark is so obviously untrue that it is 
extremely unlikely to mislead the public and, as such, in permissible under Principle 2, Rule 
2(b) of the Advertising Standards Code.  
  

https://aus01.safelinks.protection.outlook.com/?url=https%3A%2F%2Furldefense.proofpoint.com%2Fv2%2Furl%3Fu%3Dhttps-3A__aus01.safelinks.protection.outlook.com_-3Furl-3Dhttps-253A-252F-252Ftransfer.clemenger.co.nz-252F-253Fu-253DVtDZQu-2526p-253DM63NZ4-26data-3D02-257C01-257COlivia.Wright-2540spark.co.nz-257Ce7ba9396d90c4b72f0a908d7d9b84dc7-257Cf6b3cec6a8624a409ab400d6e11e6f0f-257C0-257C0-257C637217257928728850-26sdata-3DHzvEL4TK4ZcDOl2CVwPEd26IgWhd1DZgH5q6H1kD554-253D-26reserved-3D0%26d%3DDwMGaQ%26c%3DM50t_wfPryPkL4C2Nv6aB3q8AWPHmcy6NXnZ7db1zqg%26r%3D83DaaMeRa-Ti7UDlYOVMHz6CxXiAHaFNHAnvxUOMwP8%26m%3DzJ9tZu5otwZo-JUoh-IPTDsxXmJQ226nX0Ohzyf9UiY%26s%3DdYsOf1Ykayo_UbarAUKQlJMN4O-PXWIvCBrdfqAWXng%26e%3D&data=02%7C01%7CMatt.Morgan%40spark.co.nz%7C4a87ff3969f0426acacb08d7d9dab376%7Cf6b3cec6a8624a409ab400d6e11e6f0f%7C0%7C0%7C637217405684069805&sdata=9Ge%2F7HOHJCKH2IkBpIWYN0Y4WNfABZ%2BnPVybbkdK%2BXY%3D&reserved=0

