
 
 

COMPLAINT NUMBER 20/025 

ADVERTISER Foodstuffs North Island 

ADVERTISEMENT PAK’nSAVE Television 

DATE OF MEETING 19 January 2020 

OUTCOME 
Not Upheld 
No further action to be taken 

 

 
Summary of the Complaints Board Decision  
The Complaints Board did not uphold a complaint about a television advertisement for 
PAK’nSAVE. The Board said the advertisement made a factual, accurate and clear 
comparison between two supermarkets and was not misleading. 
 
Advertisement 
The television advertisement for PAK’nSAVE described how “Rebecca” conducted a “shop-
off” by filling her trolley at PAK’nSAVE Kilbirnie and then at Countdown Newtown. Both trolley 
loads were conducted on 12 October 2020. The “Basket Total” for PAK’nSAVE Kilbirnie was 
$313.44 and for Countdown Newtown was $350.32. PAK’nSAVE Kilbirnie was declared the 
winner, with a saving of $36.88. The voiceover ended the advertisement with “… PAK’nSAVE 
– our policy - still New Zealand’s lowest food prices”. The text across the bottom of the 
advertisement said “Groceries selected by Rebecca. Equivalent (not exact) shops conducted. 
Weighted products and pack sizes equalised. Check out the shopping list and other benefits 
received at paknsave.co.nz”.  
 
Summary of the Complaint  
The Complainant was concerned the advertisement was misleading because comparing 
prices between PAK’nSAVE Kilbirnie and Countdown Newtown is not the fairest comparison. 
 
Issues Raised: 

• Truthful presentation 

• Comparative advertising 
 
Summary of the Advertiser’s Response  
The Advertiser defended the advertisement and said using Countdown Newtown was a fair 
comparison because: 

• PAK’nSAVE Kilbirnie has been recently refurbished and Countdown Newtown is a 
much newer, more modern store in comparison to Countdown Kilbirnie 

• PAK’nSAVE Kilbirnie and Countdown Newtown are still in neighbouring suburbs within 
the Wellington region and are only approximately 3km apart 

• Countdown Newtown has a larger customer base than Countdown Kilbirnie and it is 
more comparable with that of PAK’nSAVE Kilbirnie 

• The viewer is fully aware of where and when the shops were completed, and the claim 
is simply that this particular shopper’s grocery shop was cheaper at PAK’nSAVE 
Kilbirnie 

• They consider the claim that Newtown is an area with a “generally higher income which 
would mean that the prices at the supermarket would be higher” is not necessarily 
accurate and is unsubstantiated 
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• This advertisement is no longer airing or accessible by the public and this 
advertisement will not be used again 

 
 
Relevant ASA Codes of Practice 
 
The Chair directed the Complaints Board to consider the complaint with reference to the 
following codes: 
 

Advertising Standards Code 
 
Principle 2: Truthful Presentation: Advertisements must be truthful, balanced and 
not misleading.   
 
Rule 2(b) Truthful Presentation: Advertisements must not mislead or be likely to 
mislead, deceive or confuse consumers, abuse their trust or exploit their lack of 
knowledge. This includes by implication, inaccuracy, ambiguity, exaggeration, 
unrealistic claim, omission, false representation or otherwise. Obvious hyperbole 
identifiable as such is not considered to be misleading. 
 
Rule 2(d) Comparative advertising: Comparative advertisements, or advertising that 
identifies a competing product or service, must be factual, accurate, make clear the 
nature of the comparison, must not denigrate competitors and must be of ‘like’ products 
or services available in the same market. 

 
Relevant precedent decisions 
In considering this complaint the Complaints Board referred to three precedent decisions, 
Decision 13/280 AWAP 13/006, which was Upheld, 13/516 AWAP 13/009 which was Upheld 
(in part) and 18/128 AWAP 18/002, which was Settled in part/Not Upheld in part.  
 
The full version of 18/128 AWAP 18/002 can be found on the ASA website: 
https://www.asa.co.nz/decisions/.  A copy of the decisions for 13/280 AWAP 13/006 and 
13/516 AWAP 13/009 can be requested from the ASA Secretariat. 
 
Decision 13/280 AWAP 13/006 concerned a suite of advertisements for The Mad Butcher 
which held the same premise, which was “Jo from Onehunga just found her Countdown shop 
cost 31.5% more than the Mad Butcher”. The Panel said that the advertisements made 
comparisons that were likely to mislead or deceive consumers and considered that the 
advertisements falsely claimed a price advantage. The Panel said the products listed were not 
available on the day to be purchased at the price advertised, either by Jo or any other 
consumer. The Panel said that mixed methodologies between a single basket shop 
comparison and the general everyday price of meat per kilogram between the stores was likely 
to mislead the consumer.  
 
Decision 13/516 AWAP 13/009 concerned two newspaper advertisements for Countdown, 
which compared their meat products with those of The Mad Butcher. The Complainant was 
concerned the advertisement was misleading about the price and quality of some of the 
products and failed to identify the context for the basket selection between the two shops.  
 
The Panel said one of the advertisements denigrated a competitor’s identifiable product and 
was likely to mislead consumers on the basis of the comparison between the sale and 
everyday price. The Panel also said the fine print of the advertisement was borderline illegible, 
which could further mislead the consumer. 
 

https://www.asa.co.nz/decisions/
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The Panel said the other advertisement was likely to mislead consumers on the basis that 
the comparison between the sale and everyday price was not explicit enough in the 
advertisement. 
 
The following is an excerpt from that decision: 
 

The Panel said the advertisement was a direct product and price comparison and 
confirmed it should be subject to the same guidelines as a “basket shop.” The Panel 
confirmed that the name and location of the supermarket, the name and location of the 
supermarket being used in the price comparison, the date on which the shopping was 
done and reference to the basis of the product and price methodology should be clear 
in the advertisement.  

 
Decision 18/128 AWAP 18/002 concerned television, YouTube, digital banner and website 
advertisements for PAK’nSAVE which promoted “The Real Shop off”. The advertisements 
focused on Nikki, a “real human person” who conducted her weekly household shop at 
Countdown and then repeated it at PAK’nSAVE. The advertisement promoted the savings 
Nikki received by shopping at PAK’nSAVE. A detailed shopping list was provided on the 
website, which identified the products which formed the basis for the comparison from both 
supermarkets and provided further information on the methodology used. 
 
The Panel accepted the submission from the Advertiser that the date on the website 
advertisement was an error and noted its self-regulatory action to ensure a more rigorous 
checking system was employed in future. The Panel ruled the Complainant’s concern about 
the incorrect date making the advertisements misleading, was Settled. 
 
The Panel noted the information provided by the Advertiser regarding the methodology 
employed in selecting the shopper and conducting the shop. The Panel said Nikki and her 
shopping list were representative of a real shopper and consumers would not be misled by 
the representation of Nikki as a real shopper. The Panel said the fine print on the video and 
website advertisements was clear and provided further explanation of the methodology used 
in the comparison, which did not diminish the consumer take-out of the advertisements. 
 
 
Complaints Board Discussion 
The Chair noted that the Complaints Board’s role was to consider whether there had been a 
breach of the Advertising Standards Code. In deciding whether the Code has been breached 
the Complaints Board has regard to all relevant matters including: 
 

• Generally prevailing community standards 

• Previous decisions 

• The consumer takeout of the advertisement, and 

• The context, medium, audience and the product or service being advertised. 
 
Consumer Takeout   
The Complaints Board agreed the likely consumer takeout of the advertisement was: 
PAK’nSave has New Zealand’s lowest grocery prices as demonstrated by this real example 
of a shop off with a customer comparing prices at PAK’nSAVE Kilbirnie and Countdown 
Newtown. 
 
The Complaints Board said while the example presented in the advertisement related to a 
specific comparison, between two supermarkets in Wellington, Consumers may also apply the 
comparison more generally. 
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Did the advertisement make a factual, accurate and clear comparison, did it denigrate a 
competitor and were the compared products ‘like’ products, available in the same market? 
The Complaints Board agreed the advertisement made a factual, accurate and clear 
comparison. The Panel confirmed that the name and location of the supermarket, the name 
and location of the supermarket being used in the price comparison, the date on which the 
shopping was done and reference to the basis of the product and price methodology were  
clear in the advertisement.   
 
The Board discussed the complainant’s concern that prices would be higher in the Newton 
supermarket which was asserted to have a higher income demographic.  The Board was not 
provided with any pricing or demographic information but noted that the advertisement was 
specific about the location of the two stores being compared, PAK’nSAVE Kilbirnie and 
Countdown Newtown. Both stores are in Wellington and are less than three kilometres apart. 
While the advertisement didn’t refer to the distance between the two supermarkets, they are 
in similar city settings with equivalency between the nature of the two stores.  
 
The Complaints Board agreed the advertisement did not denigrate a competitor and the 
products being compared were ‘like’ products, available in the same market.  
 
The Board discussed the issue raised in complaint, that there is a Countdown Supermarket 
across the road from PAK’nSAVE Kilbirnie, but this was not the supermarket used in the 
basket shop comparison.  The Board agreed the use of another Countdown Supermarket in a 
nearby suburb did not make the comparison unclear or inaccurate.  The advertisement clearly 
identified the two supermarkets where the shopping took place. 
 
Was the advertisement misleading? 
The Complaints Board agreed the advertisement was not misleading. This is because the 
comparison presented in the advertisement was fair and clear and sufficient detail about the 
methodology that was used was available. The Board noted that while the advertisement was 
on air full details about the “shop-off” could be found on the PAK’nSAVE website. The Board 
said the two shops were done on the same day and comparable home brands were 
purchased. 
 
The Complaints Board said the advertisement was socially responsible, taking into account 
context, medium, audience and product and was not in breach of Principle 2, Rule 2(b) or Rule 
2(d) of the Advertising Standards Code. 
 
 
Outcome 
The Complaints Board ruled the complaint was Not Upheld. 
 
No further action required. 
 
 
 
 
 
 
 
 
 
 
 

APPEAL INFORMATION 

According to the procedures of the Advertising Standards Complaints Board, all 
decisions are able to be appealed by any party to the complaint. Information on 
our Appeal process is on our website www.asa.co.nz. Appeals must be made in 
writing via email or letter within 14 calendar days of receipt of this decision. 
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APPENDICES 
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3. Response from Media  

 
  
 
 
Appendix 1 
 
COMPLAINT  
In my opinion the advertisement comparing the Pak'n'save Kilbirnie to Countdown Newtown 
is misleading. The reason for this is that Countdown has a Supermarket literally across the 
road from the mentioned Pak'n'save which would be more accurate as a competitor, as well 
as the fact that Newtown is an area with a generally higher income which would mean that the 
prices at the supermarket would be higher. This is therefore not the fairest comparison that 
the ad could have made weighing the comparison in Pak'n'save's favour 
 
Appendix 2 
 
RESPONSE FROM ADVERTISER, FOODSTUFFS NORTH ISLAND 
 
Foodstuffs NZ Television – Complaint 20/025  
 
1. I refer to your letter dated 15 December 2020 regarding Complaint 20/025. I am responding 
on behalf of Foodstuffs (N.Z.) Limited (Foodstuffs). Foodstuffs is defending this complaint.  
 
2. The advertisement in question compares a shopper conducting a shop at PAK’nSAVE 
Kilbirnie and then conducting the same shop at Countdown Newtown. The complainant argues 
that the comparison shop should have been completed at Countdown Kilbirnie instead of 
Countdown Newtown because Countdown Kilbirnie is a more accurate competitor.  
 
3. Foodstuffs does not agree with the complainant and believes that Countdown Newtown is 
a more accurate competitor of PAK’nSAVE Kilbirnie. Countdown Newtown was selected 
because Foodstuffs considered, based its knowledge of the grocery competitors in the area, 
that using Countdown Newtown would be more likely to create a fairer comparative 
advertisement. The reasons for this as are as follows:  
 
a. PAK’nSAVE Kilbirnie has been recently refurbished and Countdown Newtown is a much 
newer, more modern store in comparison to Countdown Kilbirnie. Countdown Kilbirnie is a 
much older store;  
 
b. PAK’nSAVE Kilbirnie and Countdown Newtown are still in neighbouring suburbs within the 
Wellington region and are only approximately 3kms apart; and  
 
c. We understand that Countdown Newtown has a larger customer base than Countdown 
Kilbirnie and that this customer base is more comparable with that of PAK’nSAVE Kilbirnie.  
 
4. For the above reasons, PAK’nSAVE Kilbirnie predominantly competes with Countdown 
Newtown because they are similar stores in terms of size, quality and customer base. As such, 
it was determined this would be a more accurate comparison that would be more relevant for 
the majority of shoppers in the area.  
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5. We would also like to note that although PAK’nSAVE Kilbirnie and Countdown Newtown 
are still in neighbouring suburbs there is no legal requirement for Foodstuffs to run price 
comparisons with the nearest supermarket competitor. The advert makes it very clear that the 
equivalent shops were completed at PAK’nSAVE Kilbirnie and Countdown Newtown. This is 
to ensure that the viewer is fully aware of where and when the shops were completed and the 
claim is simply that this particular shoppers grocery shop was cheaper at PAK’nSAVE Kilbirnie 
than Countdown Newtown on 12/10/2020 to ensure that the customer is not likely to be misled.  
 
6. For completeness, we also note the complainant’s comment that Newtown is an area with 
a “generally higher income which would mean that the prices at the supermarket would be 
higher”. We consider that this claim is not necessarily accurate and is unsubstantiated. 
Although we cannot speak to Countdown Newtown’s pricing policy, we do not believe that 
Countdown Newtown would sell its products at a higher price point.  
 
7. The purpose of choosing Countdown Newtown was not to favour PAK’nSAVE Kilbirnie but 
was to instead ensure that Foodstuffs were comparing “like with like” in the advertisement. For 
the reasons detailed in this letter, Foodstuffs considers that the advert does not breach the 
Advertising Standards Code – Principle 2, Rule 2(d) regarding comparative advertising.  
 
8. Please note that although we are defending this complaint, we would also like to confirm 
that this advertisement is no longer airing or accessible by the public and this advertisement 
will not be used again. 
 
 
Appendix 3 
 
RESPONSE FROM COMMERCIAL APPROVALS BUREAU 
We have been asked to comment on a complaint regarding comparative advertising. 
 
CAB approved this Pak N Save commercial on 20/10/20 with a 'GXC' general classification, 
the typical classification for supermarket advertising. 
 
The practice of 'comparative shopping' for supermarket advertising is well-established in 
NZ and there is an acknowledged body of ASCB decisions surrounding its conventions. 
 
This Pak N Save commercial follows all approved guidelines for comparative advertising 
between competing supermarket chains, and fulfils the letter of the code as well as its 
spirit. 
 
To memory, this is the first complaint that cites geographic proximity and socio-economic 
class distinctions as an issue for complaint. In CAB's view, these issues are minor: the 
advertiser has very clearly identified the two supermarkets at which the comparisons are 
being made, complete with dates and bill totals, and the process of comparison is 
documented across the history of existing ASCB decisions. 
 
 
 


